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PART II – CONTRACT CLAUSES 

SECTION I - CONTRACT CLAUSES 
 

I.1 52.202-1  DEFINITIONS (DEC 2001) AS MODIFIED BY DEAR 952.202-1  (MAR 
2002) 

 
(a) Head of Agency means: (i) The Secretary; (ii) Deputy Secretary; (iii) Under 

Secretaries of the Department of Energy and (iiii) the Chairman, Federal Energy 
Regulatory Commission. 

 
(b) "Commercial component" means any component that is a commercial item. 

 
(c) "Commercial item" means – 

 
(1) Any item, other than real property, that is of a type customarily used by the 

general public or by non-governmental entities for purposes other than 
governmental purposes, and that – 

i. Has been sold, leased, or licensed to the general public; or 
ii. Has been offered for sale, lease, or license to the general public; 

 
(2) Any item that evolved from an item described in paragraph (c)(1) of this 

clause through advances in technology or performance and that is not yet 
available in the commercial marketplace, but will be available in the 
commercial marketplace in time to satisfy the delivery requirements under a 
Government solicitation; 

 
(3) Any item that would satisfy a criterion expressed in paragraphs (c)(1) or (c)(2) 

of this clause, but for – 
 

i. Modifications of a type customarily available in the commercial 
marketplace; or 

 
ii. Minor modifications of a type not customarily available in the 

commercial marketplace made to meet Federal Government 
requirements. "Minor" modifications means modifications that do not 
significantly alter the nongovernmental function or essential physical 
characteristics of an item or component, or change the purpose of a 
process. Factors to be considered in determining whether a 
modification is minor include the value and size of the modification 
and the comparative value and size of the final product. Dollar values 
and percentages may be used as guideposts, but are not conclusive 
evidence that a modification is minor; 

 
(4) Any combination of items meeting the requirements of paragraphs (c)(1), (2), 

(3), or (5) of this clause that are of a type customarily combined and sold in 
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combination to the general public; 
 

(5) Installation services, maintenance services, repair services, training services, 
and other services if— 

 
i. Such services are procured for support of an item referred to in 

paragraph (c)(1), (2), (3), or (4) of this definition, regardless of 
whether such services are provided by the same source or at the same 
time as the item; and 

ii. The source of such services provides similar services 
contemporaneously to the general public under terms and conditions 
similar to those offered to the Federal Government. 

 
(6) Services of a type offered and sold competitively in substantial quantities in 

the commercial marketplace based on established catalog or market prices for 
specific tasks performed under standard commercial terms and conditions. 
This does not include services that are sold based on hourly rates without an 
established catalog or market price for a specific service performed. For 
purposes of these services— 

 
i. "Catalog price" means a price included in a catalog, price list, 

schedule, or other form that is regularly maintained by the 
manufacturer or vendor, is either published or otherwise available for 
inspection by customers, and states prices at which sales are currently, 
or were last, made to a significant number of buyers constituting the 
general public; and 

ii. "Market prices" means current prices that are established in the course 
of ordinary trade between buyers and sellers free to bargain and that 
can be substantiated through competition or from sources independent 
of the offerors. 

 
(7) Any item, combination of items, or service referred to in subparagraphs (c)(1) 

through (c)(6), notwithstanding the fact that the item, combination of items, or 
service is transferred between or among separate divisions, subsidiaries, or 
affiliates of a Contractor; or 

 
(8) A nondevelopmental item, if the procuring agency determines the item was 

developed exclusively at private expense and sold in substantial quantities, on 
a competitive basis, to multiple State and local Governments. 

 
(d) Component" means any item supplied to the Government as part of an end item or of 

another component, except that for use in 52.225-9, and 52.225-11 see the definitions 
in 52.225-9(a) and 52.225-11(a). 

 
(e) "Contracting Officer" means a person with the authority to enter into, administer, 

and/or terminate contracts and make related determinations and findings. The term 
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includes certain authorized representatives of the Contracting Officer acting within 
the limits of their authority as delegated by the Contracting Officer. 

 
(f) "Nondevelopmental item" means – 

 
(1) Any previously developed item of supply used exclusively for governmental 

purposes by a Federal agency, a State or local government, or a foreign 
government with which the United States has a mutual defense cooperation 
agreement; 

 
(2) Any item described in paragraph (f)(1) of this definition that requires only 

minor modification or modifications of a type customarily available in the 
commercial marketplace in order to meet the requirements of the procuring 
department or agency; or 

 
(3) Any item of supply being produced that does not meet the requirements of 

paragraph (f)(1) or (f)(2) solely because the item is not yet in use. 
 

(g) Except as otherwise provided in this contract, the term “subcontract” includes, but is 
not limited to, purchase orders and changes and modifications to purchase orders 
under this contract. 

 
(h) The term DOE means the Department of Energy, FERC means the Federal Energy 

Regulatory Commission, and NNSA means the National Nuclear Security 
Administration. 

 
(i) The term Senior Procurement Executive means, for DOE: 

 
Department of Energy - Director, Office of Procurement and Assistance 
Management, DOE;  
 
National Nuclear Security Administration - Administrator for Nuclear Security, 
NNSA; and 
 
Federal Energy Regulatory Commission - Chairman, FERC. 

 
I.2 52.203-3  GRATUITIES  (APR 1984) 
 

(a) The right of the Contractor to proceed may be terminated by written notice if, after 
notice and hearing, the agency head or a designee determines that the Contractor, its 
agent, or another representative – 

 
(1) Offered or gave a gratuity (e.g., an entertainment or gift) to an officer, official, 

or employee of the Government; and 
 

(2) Intended, by the gratuity, to obtain a contract or favorable treatment under a 
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contract. 
 

(b) The facts supporting this determination may be reviewed by any court having lawful 
jurisdiction. 

 
(c) If this contract is terminated under paragraph (a) of this clause, the Government is 

entitled – 
 

(1) To pursue the same remedies as in a breach of the contract; and 
 

(2) In addition to any other damages provided by law, to exemplary damages of 
not less than 3 nor more than 10 times the cost incurred by the Contractor in 
giving gratuities to the person concerned, as determined by the agency head or 
a designee. (This subparagraph (c)(2) is applicable only if this contract uses 
money appropriated to the Department of Defense.) 

 
(d) The rights and remedies of the Government provided in this clause shall not be 

exclusive and are in addition to any other rights and remedies provided by law or 
under this contract. 

 
I.3 52.203-5  COVENANT AGAINST CONTINGENT FEES  (APR 1984) 
 

(a) The Contractor warrants that no person or agency has been employed or retained to 
solicit or obtain this contract upon an agreement or understanding for a contingent 
fee, except a bona fide employee or agency. For breach or violation of this warranty, 
the Government shall have the right to annul this contract without liability or, in its 
discretion, to deduct from the contract price or consideration, or otherwise recover, 
the full amount of the contingent fee. 

 
(b) "Bona fide agency," as used in this clause, means an established commercial or 

selling agency, maintained by a Contractor for the purpose of securing business, that 
neither exerts nor proposes to exert improper influence to solicit or obtain 
Government contracts nor holds itself out as being able to obtain any Government 
contract or contracts through improper influence. 

 
 

"Bona fide employee," as used in this clause, means a person, employed by a Contractor 
and subject to the Contractor’s supervision and control as to time, place, and manner of 
performance, who neither exerts nor proposes to exert improper influence to solicit or 
obtain Government contracts nor holds out as being able to obtain any Government 
contract or contracts through improper influence. 

 
"Contingent fee," as used in this clause, means any commission, percentage, brokerage, 
or other fee that is contingent upon the success that a person or concern has in securing a 
Government contract. 
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"Improper influence," as used in this clause, means any influence that induces or tends to 
induce a Government employee or officer to give consideration or to act regarding a 
Government contract on any basis other than the merits of the matter. 

 
I.4 52.203-6  RESTRICTIONS ON SUBCONTRACTOR SALES TO THE 

GOVERNMENT  (JUL 1995) 
 

(a) Except as provided in (b) of this clause, the Contractor shall not enter into any 
agreement with an actual or prospective subcontractor, nor otherwise act in any 
manner, which has or may have the effect of restricting sales by such subcontractors 
directly to the Government of any item or process (including computer software) 
made or furnished by the subcontractor under this contract or under any follow-on 
production contract. 

 
(b) The prohibition in (a) of this clause does not preclude the Contractor from asserting 

rights that are otherwise authorized by law or regulation. 
 

(c) The Contractor agrees to incorporate the substance of this clause, including this 
paragraph (c), in all subcontracts under this contract which exceed $100,000. 

 
I.5 52.203-7  ANTI-KICKBACK PROCEDURES  (JUL 1995) 
 

(a) Definitions. 
 

"Kickback," as used in this clause, means any money, fee, commission, credit, gift, 
gratuity, thing of value, or compensation of any kind which is provided, directly or 
indirectly, to any prime Contractor, prime Contractor employee, subcontractor, or 
subcontractor employee for the purpose of improperly obtaining or rewarding favorable 
treatment in connection with a prime contract or in connection with a subcontract relating 
to a prime contract. 

 
"Person," as used in this clause, means a corporation, partnership, business association of 
any kind, trust, joint-stock company, or individual. 

 
"Prime contract," as used in this clause, means a contract or contractual action entered 
into by the United States for the purpose of obtaining supplies, materials, equipment, or 
services of any kind. 

 
"Prime Contractor" as used in this clause, means a person who has entered into a prime 
contract with the United States. 

 
"Prime Contractor employee," as used in this clause, means any officer, partner, 
employee, or agent of a prime Contractor. 

 
"Subcontract," as used in this clause, means a contract or contractual action entered into 
by a prime Contractor or subcontractor for the purpose of obtaining supplies, materials, 
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equipment, or services of any kind under a prime contract. 
 

"Subcontractor," as used in this clause, (1) means any person, other than the prime 
Contractor, who offers to furnish or furnishes any supplies, materials, equipment, or 
services of any kind under a prime contract or a subcontract entered into in connection 
with such prime contract, and (2) includes any person who offers to furnish or furnishes 
general supplies to the prime Contractor or a higher tier subcontractor. 

 
"Subcontractor employee," as used in this clause, means any officer, partner, employee, 
or agent of a subcontractor. 
 
(b) The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the Act), prohibits any person 

from – 
 

(1) Providing or attempting to provide or offering to provide any kickback; 
 

(2) Soliciting, accepting, or attempting to accept any kickback; or 
 

(3) Including, directly or indirectly, the amount of any kickback in the 
contract price charged by a prime Contractor to the United States or in 
the contract price charged by a subcontractor to a prime Contractor or 
higher tier subcontractor. 

 
(c) (1) The Contractor shall have in place and follow reasonable procedures designed 

to prevent and detect possible violations described in paragraph (b) of this clause 
in its own operations and direct business relationships. 

 
(1) When the Contractor has reasonable grounds to believe that a violation 

described in paragraph (b) of this clause may have occurred, the 
Contractor shall promptly report in writing the possible violation. Such 
reports shall be made to the inspector general of the contracting agency, 
the head of the contracting agency if the agency does not have an 
inspector general, or the Department of Justice. 

 
(2) The Contractor shall cooperate fully with any Federal agency 

investigating a possible violation described in paragraph (b) of this 
clause. 

 
(3) The Contracting Officer may (i) offset the amount of the kickback 

against any monies owed by the United States under the prime contract 
and/or (ii) direct that the Prime Contractor withhold from sums owed a 
subcontractor under the prime contract the amount of the kickback. The 
Contracting Officer may order that monies withheld under subdivision 
(c)(4)(ii) of this clause be paid over to the Government unless the 
Government has already offset those monies under subdivision (c)(4)(i) 
of this clause. In either case, the Prime Contractor shall notify the 
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Contracting Officer when the monies are withheld. 
 

(4) The Contractor agrees to incorporate the substance of this clause, 
including subparagraph (c)(5) but excepting subparagraph (c)(1), in all 
subcontracts under this contract which exceed $100,000. 

 
I.6 52.203-8  CANCELLATION, RESCISSION, AND RECOVERY OF FUNDS FOR 

ILLEGAL OR IMPROPER ACTIVITY  (JAN 1997) 
 

(a) If the Government receives information that a Contractor or a person has engaged 
in conduct constituting a violation of subsection (a), (b), (c), or (d) of section 27 
of the Office of Federal Procurement Policy Act (41 U.S.C. 423) (the Act), as 
amended by section 4304 of the National Defense Authorization Act for Fiscal 
Year 1996 (Pub. L. 104-106), the Government may – 

 
(1) Cancel the solicitation, if the contract has not yet been awarded or 

issued; or 
 

(2) Rescind the contract with respect to which – 
 

(i) The Contractor or someone acting for the Contractor has been 
convicted for an offense where the conduct constitutes a 
violation of subsection 27(a) or (b) of the Act for the purpose 
of either – 
A) Exchanging the information covered by such 

subsections for anything of value; or 
 

B) Obtaining or giving anyone a competitive advantage in 
the award of a Federal agency procurement contract; or 

 
(ii) The head of the contracting activity has determined, based 

upon a preponderance of the evidence, that the Contractor or 
someone acting for the Contractor has engaged in conduct 
constituting an offense punishable under subsection 27(e)(1) of 
the Act. 

 
(b) If the Government rescinds the contract under paragraph (a) of this clause, the 

Government is entitled to recover, in addition to any penalty prescribed by law, 
the amount expended under the contract. 

(c) The rights and remedies of the Government specified herein are not exclusive, 
and are in addition to any other rights and remedies provided by law, regulation, 
or under this contract. 

 
I.7 52.203-10  PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR IMPROPER 

ACTIVITY  (JAN 1997) 
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(a) The Government, at its election, may reduce the price of a fixed-price type 
contract and the total cost and fee under a cost-type contract by the amount of 
profit or fee determined as set forth in paragraph (b) of this clause if the head of 
the contracting activity or designee determines that there was a violation of 
subsection 27(a), (b), or (c) of the Office of Federal Procurement Policy Act, as 
amended (41 U.S.C. 423), as implemented in section 3.104 of the Federal 
Acquisition Regulation. 

 
(b) The price or fee reduction referred to in paragraph (a) of this clause shall be – 

 
(1) For cost-plus-fixed-fee contracts, the amount of the fee specified in the 

contract at the time of award; 
 

(2) For cost-plus-incentive-fee contracts, the target fee specified in the 
contract at the time of award, notwithstanding any minimum fee or "fee 
floor" specified in the contract; 

 
(3) For cost-plus-award-fee contracts – 

 
(i) The base fee established in the contract at the time of contract 

award; 
 

(ii) If no base fee is specified in the contract, 30 percent of the 
amount of each award fee otherwise payable to the Contractor 
for each award fee evaluation period or at each award fee 
determination point. 

 
(4) For fixed-price-incentive contracts, the Government may – 

 
(i) Reduce the contract target price and contract target profit both 

by an amount equal to the initial target profit specified in the 
contract at the time of contract award; or 

 
(ii) If an immediate adjustment to the contract target price and 

contract target profit would have a significant adverse impact 
on the incentive price revision relationship under the contract, 
or adversely affect the contract financing provisions, the 
Contracting Officer may defer such adjustment until 
establishment of the total final price of the contract. The total 
final price established in accordance with the incentive price 
revision provisions of the contract shall be reduced by an 
amount equal to the initial target profit specified in the contract 
at the time of contract award and such reduced price shall be 
the total final contract price. 

 
(5) For firm-fixed-price contracts, by 10 percent of the initial contract price 
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or a profit amount determined by the Contracting Officer from records 
or documents in existence prior to the date of the contract award. 

 
(c) The Government may, at its election, reduce a prime Contractor’s price or fee in 

accordance with the procedures of paragraph (b) of this clause for violations of 
the Act by its subcontractors by an amount not to exceed the amount of profit or 
fee reflected in the subcontract at the time the subcontract was first definitively 
priced. 

 
(d) In addition to the remedies in paragraphs (a) and (c) of this clause, the 

Government may terminate this contract for default. The rights and remedies of 
the Government specified herein are not exclusive, and are in addition to any 
other rights and remedies provided by law or under this contract. 

 
I.8 52.203-12  LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN 

FEDERAL TRANSACTIONS  (JUN 1997) 
 

(a) Definitions. 
 

"Agency," as used in this clause, means executive agency as defined in 2.101. 
 

"Covered Federal action," as used in this clause, means any of the following Federal 
actions: 

 
(1) The awarding of any Federal contract. 

 
(2) The making of any Federal grant. 

 
(3) The making of any Federal loan. 

 
(4) The entering into of any cooperative agreement. 

 
(5) The extension, continuation, renewal, amendment, or modification of 

any Federal contract, grant, loan, or cooperative agreement. 
 

"Indian tribe" and "tribal organization," as used in this clause, have the meaning provided 
in section 4 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 
450B) and include Alaskan Natives. 
 
"Influencing or attempting to influence," as used in this clause, means making, with the 
intent to influence, any communication to or appearance before an officer or employee of 
any agency, a Member of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with any covered Federal action. 
 
"Local government," as used in this clause, means a unit of government in a State and, if 
chartered, established, or otherwise recognized by a State for the performance of a 
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governmental duty, including a local public authority, a special district, an intrastate 
district, a council of governments, a sponsor group representative organization, and any 
other instrumentality of a local government. 

 
"Officer or employee of an agency," as used in this clause, includes the following 
individuals who are employed by an agency: 

 
(1) An individual who is appointed to a position in the Government under Title 5, 

United States Code, including a position under a temporary appointment. 
 

(2) A member of the uniformed services, as defined in subsection 101(3),  
Title 37, United States Code. 

 
(3) A special Government employee, as defined in section 202, Title 18, 

United States Code. 
 

(4) An individual who is a member of a Federal advisory committee, as defined 
by the Federal Advisory Committee Act, Title 5, United States Code, 
appendix 2. 

 
"Person," as used in this clause, means an individual, corporation, company, association, 
authority, firm, partnership, society, State, and local government, regardless of whether 
such entity is operated for profit, or not for profit. This term excludes an Indian tribe, 
tribal organization, or any other Indian organization with respect to expenditures 
specifically permitted by other Federal law. 
 
"Reasonable compensation," as used in this clause, means, with respect to a regularly 
employed officer or employee of any person, compensation that is consistent with the 
normal compensation for such officer or employee for work that is not furnished to, not 
funded by, or not furnished in cooperation with the Federal Government. 

 
"Reasonable payment," as used in this clause, means, with respect to professional and 
other technical services, a payment in an amount that is consistent with the amount 
normally paid for such services in the private sector. 

 
"Recipient," as used in this clause, includes the Contractor and all subcontractors. This 
term excludes an Indian tribe, tribal organization, or any other Indian organization with 
respect to expenditures specifically permitted by other Federal law. 

 
"Regularly employed," as used in this clause, means, with respect to an officer or 
employee of a person requesting or receiving a Federal contract, an officer or employee 
who is employed by such person for at least 130 working days within 1 year immediately 
preceding the date of the submission that initiates agency consideration of such person 
for receipt of such contract. An officer or employee who is employed by such person for 
less than 130 working days within 1 year immediately preceding the date of the 
submission that initiates agency consideration of such person shall be considered to be 
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regularly employed as soon as he or she is employed by such person for 130 working 
days. 

 
"State," as used in this clause, means a State of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, a territory or possession of the United 
States, an agency or instrumentality of a State, and multi-State, regional, or interstate 
entity having governmental duties and powers. 

 
(b) Prohibitions. 

 
(1) Section 1352 of Title 31, United States Code, among other things, 

prohibits a recipient of a Federal contract, grant, loan, or cooperative 
agreement from using appropriated funds to pay any person for 
influencing or attempting to influence an officer or employee of any 
agency, a Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with any of the 
following covered Federal actions: the awarding of any Federal 
contract; the making of any Federal grant; the making of any Federal 
loan; the entering into of any cooperative agreement; or the 
modification of any Federal contract, grant, loan, or cooperative 
agreement. 

 
(2) The Act also requires Contractors to furnish a disclosure if any funds 

other than Federal appropriated funds (including profit or fee received 
under a covered Federal transaction) have been paid, or will be paid, to 
any person for influencing or attempting to influence an officer or 
employee of any agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in 
connection with a Federal contract, grant, loan, or cooperative 
agreement. 

 
(3) The prohibitions of the Act do not apply under the following 

conditions: 
 

(i) Agency and legislative liaison by own employees. 
 

(A) The prohibition on the use of appropriated funds, in 
subparagraph (b)(1) of this clause, does not apply in the 
case of a payment of reasonable compensation made to 
an officer or employee of a person requesting or 
receiving a covered Federal action if the payment is for 
agency and legislative liaison activities not directly 
related to a covered Federal action. 

 
(B) For purposes of subdivision (b)(3)(i)(A) of this clause, 

providing any information specifically requested by an 
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agency or Congress is permitted at any time. 
 

(C) The following agency and legislative liaison activities 
are permitted at any time where they are not related to a 
specific solicitation for any covered Federal action: 

 
(1) Discussing with an agency the qualities and 

characteristics (including individual 
demonstrations) of the person’s products or 
services, conditions or terms of sale, and service 
capabilities. 

 
(2) Technical discussions and other activities 

regarding the application or adaptation of the 
person’s products or services for an agency’s 
use. 

 
(D) The following agency and legislative liaison activities 

are permitted where they are prior to formal solicitation 
of any covered Federal  action – 

 
(1) Providing any information not specifically 

requested but necessary for an agency to make 
an informed decision about initiation of a 
covered Federal action; 

 
(2) Technical discussions regarding the preparation 

of an unsolicited proposal prior to its official 
submission; and 

 
(3) Capability presentations by persons seeking 

awards from an agency pursuant to the 
provisions of the Small Business Act, as 
amended by Pub. L. 95-507, and subsequent 
amendments. 

 
(E) Only those services expressly authorized by subdivision 

(b)(3)(i)(A) of this clause are permitted under this 
clause. 

 
(ii) Professional and technical services. (A) The prohibition on the 

use of appropriated funds, in subparagraph (b)(1) of this clause, 
does not apply in the case of - 

 
(1) A payment of reasonable compensation made to 

an officer or employee of a person requesting or 
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receiving a covered Federal action or an 
extension, continuation, renewal, amendment, 
or modification of a covered Federal action, if 
payment is for professional or technical services 
rendered directly in the preparation, submission, 
or negotiation of any bid, proposal, or 
application for that Federal action or for 
meeting requirements imposed by or pursuant to 
law as a condition for receiving that Federal 
action. 

 
(2) Any reasonable payment to a person, other than 

an officer or employee of a person requesting or 
receiving a covered Federal action or an 
extension, continuation, renewal, amendment, 
or modification of a covered Federal action if 
the payment is for professional or technical 
services rendered directly in the preparation, 
submission, or negotiation of any bid, proposal, 
or application for that Federal action or for 
meeting requirements imposed by or pursuant to 
law as a condition for receiving that Federal 
action. Persons other than officers or employees 
of a person requesting or receiving a covered 
Federal action include consultants and trade 
associations. 

 
(B) For purposes of subdivision (b)(3)(ii)(A) of this clause, 

"professional and technical services" shall be limited to 
advice and analysis directly applying any professional 
or technical discipline. For example, drafting of a legal 
document accompanying a bid or proposal by a lawyer 
is allowable. Similarly, technical advice provided by an 
engineer on the performance or operational capability 
of a piece of equipment rendered directly in the 
negotiation of a contract is allowable. However, 
communications with the intent to influence made by a 
professional (such as a licensed lawyer) or a technical 
person (such as a licensed accountant) are not allowable 
under this section unless they provide advice and 
analysis directly applying their professional or technical 
expertise and unless the advice or analysis is rendered 
directly and solely in the preparation, submission or 
negotiation of a covered Federal action. Thus, for 
example, communications with the intent to influence 
made by a lawyer that do not provide legal advice or 
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analysis directly and solely related to the legal aspects 
of his or her client’s proposal, but generally advocate 
one proposal over another are not allowable under this 
section because the lawyer is not providing professional 
legal services. Similarly, communications with the 
intent to influence made by an engineer providing an 
engineering analysis prior to the preparation or 
submission of a bid or proposal are not allowable under 
this section since the engineer is providing technical 
services but not directly in the preparation, submission 
or negotiation of a covered Federal action. 

 
(C) Requirements imposed by or pursuant to law as a 

condition for receiving a covered Federal award include 
those required by law or regulation and any other 
requirements in the actual award documents. 

 
(D) Only those services expressly authorized by 

subdivisions (b)(3)(ii)(A)(1) and (2) of this clause are 
permitted under this clause. 

 
(E) The reporting requirements of FAR 3.803(a) shall not 

apply with respect to payments of reasonable 
compensation made to regularly employed officers or 
employees of a person. 

 
(c) Disclosure. 

 
(1) The Contractor who requests or receives from an agency a Federal 

contract shall file with that agency a disclosure form, OMB standard 
form LLL, Disclosure of Lobbying Activities, if such person has made 
or has agreed to make any payment using nonappropriated funds (to 
include profits from any covered Federal action), which would be 
prohibited under subparagraph (b)(1) of this clause, if paid for with 
appropriated funds. 

 
(2) The Contractor shall file a disclosure form at the end of each calendar 

quarter in which there occurs any event that materially affects the 
accuracy of the information contained in any disclosure form 
previously filed by such person under subparagraph (c)(1) of this 
clause. An event that materially affects the accuracy of the information 
reported includes – 

 
(i) A cumulative increase of $25,000 or more in the amount paid 

or expected to be paid for influencing or attempting to 
influence a covered Federal action; or 
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(ii) A change in the person(s) or individual(s) influencing or 

attempting to influence a covered Federal action; or 
 

(iii) A change in the officer(s), employee(s), or Member(s) 
contacted to influence or attempt to influence a covered 
Federal action. 

 
(3) The Contractor shall require the submittal of a certification, and if 

required, a disclosure form by any person who requests or receives any 
subcontract exceeding $100,000 under the Federal contract. 

 
(4) All subcontractor disclosure forms (but not certifications) shall be 

forwarded from tier to tier until received by the prime Contractor. The 
prime Contractor shall submit all disclosures to the Contracting 
Officer at the end of the calendar quarter in which the disclosure form 
is submitted by the subcontractor. Each subcontractor certification 
shall be retained in the subcontract file of the awarding Contractor. 

 
(d) Agreement. The Contractor agrees not to make any payment prohibited by 

this clause. 
 

(e) Penalties. (1) Any person who makes an expenditure prohibited under 
paragraph (a) of this clause or who fails to file or amend the disclosure form 
to be filed or amended by paragraph (b) of this clause shall be subject to civil 
penalties as provided for by 31 U.S.C. 1352. An imposition of a civil penalty 
does not prevent the Government from seeking any other remedy that may be 
applicable. 

 
(2) Contractors may rely without liability on the representation made by 

their subcontractors in the certification and disclosure form. 
 

(f) Cost allowability. Nothing in this clause makes allowable or reasonable any 
costs which would otherwise be unallowable or unreasonable. Conversely, 
costs made specifically unallowable by the requirements in this clause will not 
be made allowable under any other provision. 

 
I.9 52.204-4  PRINTING OR COPYING DOUBLE-SIDED ON RECYCLED PAPER 

(AUG 2000) 
 
    (a) Definitions. As used in this clause-- 
 
    “Postconsumer material” means a material or finished product that has served its intended use 
and has been discarded for disposal or recovery, having completed its life as a consumer item. 
Postconsumer material is a part of the broader category of "recovered material." For paper and 
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paper products, postconsumer material means “postconsumer fiber” defined by the U.S. 
Environmental Protection Agency (EPA) as-- 
 

(1) Paper, paperboard, and fibrous materials from retail stores, office buildings, homes, 
and so forth, after they have passed through their end-usage as a consumer item, 
including: used corrugated boxes; old newspapers; old magazines; mixed waste paper; 
tabulating cards; and used cordage; or 

 
(2) All paper, paperboard, and fibrous materials that enter and are collected from 
municipal solid waste; but not 

 
(3) Fiber derived from printers' over-runs, converters' scrap, and over-issue publications. 

 
   "Printed or copied double-sided" means printing or reproducing a document so that 
information is on both sides of a sheet of paper. 
 
   "Recovered material, for paper and paper products", is defined by EPA in its Comprehensive 
Procurement Guideline as "recovered fiber" and means the following materials: 
 
 (1) Postconsumer fiber; and 
 

(2) Manufacturing wastes such as- 
 

(i) Dry paper and paperboard waste generated after completion of the 
papermaking process (that is, those manufacturing operations up to and including 
the cutting and trimming of the paper machine reel into smaller rolls or rough 
sheets) including: envelope cuttings, bindery trimmings, and other paper and 
paperboard waste resulting from printing, cutting, forming, and other converting 
operations; bag, box, and carton manufacturing wastes; and butt rolls, mill 
wrappers, and rejected unused stock; and 

 
(ii) Repulped finished paper and paperboard from obsolete inventories of paper 
and paperboard manufacturers, merchants, wholesalers, dealers, printers, 
converters, or others. 

 
   (b) In accordance with Section 101 of Executive Order 13101 of September 14, 1998, 
Greening the Government through Waste Prevention, Recycling, and Federal Acquisition, the 
Contractor is encouraged to submit paper documents, such as offers, letters, or reports, that are 
printed or copied double-sided on recycled paper that meet minimum content standards specified 
in Section 505 of Executive Order 13101, when not using electronic commerce methods to 
submit information or data to the Government. 
 
   (c) If the Contractor cannot purchase high-speed copier paper, offset paper, forms bond, 
computer printout paper, carbonless paper, file folders, white wove envelopes, writing and office 
paper, book paper, cotton fiber paper, and cover stock meeting the 30 percent postconsumer 
material standard for use in submitting paper documents to the Government, it should use paper 
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containing no less than 20 percent postconsumer material. This lesser standard should be used 
only when paper meeting the 30 percent postconsumer material standard is not obtainable at a 
reasonable price or does not meet reasonable performance standards. 
 
I.10 52.209-6  PROTECTING THE GOVERNMENT’S INTEREST WHEN 

SUBCONTRACTING WITH CONTRACTORS DEBARRED, SUSPENDED, OR 
PROPOSED FOR DEBARMENT  (JUL 1995) 

 
   (a) The Government suspends or debars Contractors to protect the Government’s interests. The 
Contractor shall not enter into any subcontract in excess of $25,000 with a Contractor that is 
debarred, suspended, or proposed for debarment unless there is a compelling reason to do so. 

 
   (b) The Contractor shall require each proposed first-tier subcontractor, whose subcontract will 
exceed $25,000, to disclose to the Contractor, in writing, whether as of the time of award of the 
subcontract, the subcontractor, or its principals, is or is not debarred, suspended, or proposed for 
debarment by the Federal Government. 

 
   (c) A corporate officer or a designee of the Contractor shall notify the Contracting Officer, in 
writing, before entering into a subcontract with a party that is debarred, suspended, or proposed 
for debarment (see FAR 9.404 for information on the List of Parties Excluded from Federal 
Procurement and Nonprocurement Programs). The notice must include the following: 

 
(1) The name of the subcontractor. 

 
(2) The Contractor’s knowledge of the reasons for the subcontractor being on the List of 
Parties Excluded from Federal Procurement and Nonprocurement Programs. 

 
(3) The compelling reason(s) for doing business with the subcontractor notwithstanding 
its inclusion on the List of Parties Excluded From Federal Procurement and 
Nonprocurement Programs. 

 
(4) The systems and procedures the Contractor has established to ensure that it is fully 
protecting the Government’s interests when dealing with such subcontractor in view of 
the specific basis for the party’s debarment, suspension, or proposed debarment. 
 

I.11 52.215-2  AUDIT AND RECORDS – NEGOTIATION  (JUN 1999) 
 
   (a) As used in this clause, "records" includes books, documents, accounting procedures and 
practices, and other data, regardless of type and regardless of whether such items are in written 
form, in the form of computer data, or in any other form. 
 
   (b) Examination of costs. If this is a cost-reimbursement, incentive, time-and-materials, labor-
hour, or price redeterminable contract, or any combination of these, the Contractor shall maintain 
and the Contracting Officer, or an authorized representative of the Contracting Officer, shall 
have the right to examine and audit all records and other evidence sufficient to reflect properly 
all costs claimed to have been incurred or anticipated to be incurred directly or indirectly in 
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performance of this contract. This right of examination shall include inspection at all reasonable 
times of the Contractor’s plants, or parts of them, engaged in performing the contract. 
 
   (c) Cost or pricing data. If the Contractor has been required to submit cost or pricing data in 
connection with any pricing action relating to this contract, the Contracting Officer, or an 
authorized representative of the Contracting Officer, in order to evaluate the accuracy, 
completeness, and currency of the cost or pricing data, shall have the right to examine and audit 
all of the Contractor’s records, including computations and projections, related to - 
 
 (1) The proposal for the contract, subcontract, or modification; 
 
 (2) The discussions conducted on the proposal(s), including those related to negotiating; 
 
 (3) Pricing of the contract, subcontract, or modification; or 
 
 (4) Performance of the contract, subcontract or modification. 

 
   (d) Comptroller General –  

(1) The Comptroller General of the United States, or an authorized representative, shall 
have access to and the right to examine any of the Contractor’s directly pertinent records 
involving transactions related to this contract or a subcontract hereunder. 

 
(2) This paragraph may not be construed to require the Contractor or subcontractor to 
create or maintain any record that the Contractor or subcontractor does not maintain in 
the ordinary course of business or pursuant to a provision of law. 
 

   (e) Reports. If the Contractor is required to furnish cost, funding, or performance reports, the 
Contracting Officer or an authorized representative of the Contracting Officer shall have the 
right to examine and audit the supporting records and materials, for the purpose of evaluating - 

 
(1) The effectiveness of the Contractor’s policies and procedures to produce data 
compatible with the objectives of these reports; and 

 
(2) The data reported. 
 

   (f) Availability. The Contractor shall make available at its office at all reasonable times the 
records, materials, and other evidence described in paragraphs (a), (b), (c), (d), and (e) of this 
clause, for examination, audit, or reproduction, until 3 years after final payment under this 
contract or for any shorter period specified in Subpart 4.7, Contractor Records Retention, of the 
Federal Acquisition Regulation (FAR), or for any longer period required by statute or by other 
clauses of this contract. In addition - 

 
 (1) If this contract is completely or partially terminated, the Contractor shall make 
available the records relating to the work terminated until 3 years after any resulting final 
termination settlement; and 
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(2) The Contractor shall make available records relating to appeals under the Disputes 
clause or to litigation or the settlement of claims arising under or relating to this contract 
until such appeals, litigation, or claims are finally resolved. 

 
   (g) The Contractor shall insert a clause containing all the terms of this clause, including this 
paragraph (g), in all subcontracts under this contract that exceed the simplified acquisition 
threshold, and - 

 
(1) That are cost-reimbursement, incentive, time-and-materials, labor-hour, or price-
redeterminable type or any combination of these; 

 
(2) For which cost or pricing data are required; or 

 
(3) That require the subcontractor to furnish reports as discussed in paragraph (e) of this 
clause. 

 
The clause may be altered only as necessary to identify properly the contracting parties and the 
Contracting Officer under the Government prime contract. 

 
I.12 52.215-8  ORDER OF PRECEDENCE--UNIFORM CONTRACT FORMAT  (OCT 

1997) 
 
Any inconsistency in this solicitation or contract shall be resolved by giving precedence in the 
following order: 
 

(a) The Schedule (excluding the specifications). 
 

(b) Representations and other instructions. 
 

(c) Contract clauses. 
 

(d) Other documents, exhibits, and attachments. 
 

(e) The specifications. 
 
I.13 52.215-10  PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA  

(OCT 1997) 
 
   (a) If any price, including profit or fee, negotiated in connection with this contract, or any cost 
reimbursable under this contract, was increased by any significant amount because: 
 

(1) The Contractor or a subcontractor furnished cost or pricing data that were not 
complete, accurate, and current as certified in its Certificate of Current Cost or Pricing 
Data; 
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(2) A subcontractor or prospective subcontractor furnished the Contractor cost or pricing 
data that were not complete, accurate, and current as certified in the Contractor’s 
Certificate of Current Cost or Pricing Data; or   
 
(3) Any of these parties furnished data of any description that were not accurate, the price 
or cost shall be reduced accordingly and the contract shall be modified to reflect the 
reduction. 

 
   (b) Any reduction in the contract price under paragraph (a) of this clause due to defective data 
from a prospective subcontractor that was not subsequently awarded the subcontract shall be 
limited to the amount, plus applicable overhead and profit markup, by which: 
 

(1) The actual subcontract; or 
 
(2) The actual cost to the Contractor, if there was no subcontract, was less than the 
prospective subcontract cost estimate submitted by the Contractor; provided, that the 
actual subcontract price was not itself affected by defective cost or pricing data. 

 
   (c)(1)  If the Contracting Officer determines under paragraph (a) of this clause that a price or 
cost reduction should be made, the Contractor agrees not to raise the following matters as a 
defense: 
 

(i) The Contractor or subcontractor was a sole source supplier or otherwise 
was in a superior bargaining position and thus the price of the contract 
would not have been modified even if accurate, complete, and current cost 
or pricing data had been submitted. 

 
(ii) The Contracting Officer should have known that the cost or pricing data in 

issue were defective even though the Contractor or subcontractor took no 
affirmative action to bring the character of the data to the attention of the 
Contracting Officer. 

 
(iii) The contract was based on an agreement about the total cost of the 

contract and there was no agreement about the cost of each item procured 
under the contract. 

 
(iv) The Contractor or subcontractor did not submit a Certification of Current 

Cost or Pricing Data. 
 

    (2)(i) Except as prohibited by subdivision (c)(2)(ii) of this clause, an offset in an 
amount determined appropriate by the Contracting Officer based upon the facts shall be 
allowed against the amount of the contract price reduction if:  

 
(A) The Contractor certifies to the Contracting Officer that, to the best of the 
Contractor’s knowledge and belief, the Contractor is entitled to the offset in the 
amount requested; and 
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(B) The Contractor proves that the cost or pricing data were available before the 
“as of” date specified on its Certificate of Current Cost or Pricing Data, and that 
the data were not submitted before such date. 

 
    (ii) An offset shall not be allowed if: 

 
(A) The understated data were known by the Contractor to be understated before 
the “as of” date specified on its Certificate of Current Cost or Pricing Data; or 

 
(B) The Government proves that the facts demonstrate that the contract price 
would not have increased in the amount to be offset even if the available data had 
been submitted before the “as of” date specified on its Certificate of Current Cost 
or Pricing Data. 

 
   (d) If any reduction in the contract price under this clause reduces the price of items for which 
payment was made prior to the date of the modification reflecting the price reduction, the 
Contractor shall be liable to and shall pay the United Stated at the time such overpayment is 
repaid: 
 

(1) Simple interest on the amount of such overpayment to be computed from the date(s) 
of overpayment to the Contractor to the date the Government is repaid by the 
Contractor at the applicable underpayment rate effective for each quarter prescribed 
by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 

 
(2) A penalty equal to the amount of the overpayment, if the Contractor or subcontractor 

knowingly submitted cost or pricing data that were incomplete, inaccurate, or 
noncurrent. 

 
I.14 52.215-11  PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA--

MODIFICATIONS  (OCT 1997) 
 
   (a) This clause shall become operative only for any modification to this contract involving a 
pricing adjustment expected to exceed the threshold for submission of cost or pricing data at 
FAR 15.403-4, except that this clause does not apply to any modification if an exception under 
FAR 15.403-1 applies. 
 
   (b) If any price, including profit or fee, negotiated in connection with any modification under 
this clause, or any cost reimbursable under this contract, was increased by any significant 
amount because (1) the Contractor or a subcontractor furnished cost or pricing data that were not 
complete, accurate, and current as certified in its Certificate of Current Cost or Pricing Data, (2) 
a subcontractor or prospective subcontractor furnished the Contractor cost or pricing data that 
were not complete, accurate, and current as certified in the Contractor’s Certificate of Current 
Cost or Pricing Data, or (3) any of these parties furnished data of any description that were not 
accurate, the price or cost shall be reduced accordingly and the contract shall be modified to 
reflect the reduction. This right to a price reduction is limited to that resulting from defects in 
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data relating to modifications for which this clause becomes operative under paragraph (a) of this 
clause. 
 
   (c) Any reduction in the contract price under paragraph (b) of this clause due to defective data 
from a prospective subcontractor that was not subsequently awarded the subcontract shall be 
limited to the amount, plus applicable overhead and profit markup, by which-- 
 

(1) The actual subcontract; or 
 
(2) The actual cost to the Contractor, if there was no subcontract, was less than the 
prospective subcontract cost estimate submitted by the Contractor; provided, that the 
actual subcontract price was not itself affected by defective cost or pricing data.  

 
  (d)(1) If the Contracting Officer determines under paragraph (b) of this clause that a price or 
cost reduction should be made, the Contractor agrees not to raise the following matters as a 
defense: 
 

(i) The Contractor or subcontractor was a sole source supplier or otherwise 
was in a superior bargaining position and thus the price of the contract would not 
have been modified even if accurate, complete, and current cost or pricing data 
had been submitted. 
 
(ii) The Contracting Officer should have known that the cost or pricing data in 
issue were defective even though the Contractor or subcontractor took no 
affirmative action to bring the character of the data to the attention of the 
Contracting Officer.  
 
(iii) The contract was based on an agreement about the total cost of the 
contract and there was no agreement about the cost of each item procured under 
the contract. 

 
(iv) The Contractor or subcontractor did not submit a Certificate of Current 
Cost or Pricing Data. 

 
(2)(i) Except as prohibited by subdivision (d)(2)(ii) of this clause, an offset in an amount 
determined appropriate by the Contracting Officer based upon the facts shall be allowed 
against the amount of a contract price reduction if-- 

 
(A) The Contractor certifies to the Contracting Officer that, to the best of 
the Contractor’s knowledge and belief, the Contractor is entitled to the 
offset in the amount requested; and 
 
(B) The Contractor proves that the cost or pricing data were available 
before the "as of" date specified on its Certificate of Current Cost or 
Pricing Data, and that the data were not submitted before such date. 
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(ii) An offset shall not be allowed if-- 
 

(A) The understated data were known by the Contractor to be understated 
before the "as of" date specified on its Certificate of Current Cost or 
Pricing Data; or 
 
(B) The Government proves that the facts demonstrate that the contract 
price would not have increased in the amount to be offset even if the 
available data had been submitted before the "as of" date specified on its 
Certificate of Current Cost or Pricing Data. 

 
  (e) If any reduction in the contract price under this clause reduces the price of items for which 
payment was made prior to the date of the modification reflecting the price reduction, the 
Contractor shall be liable to and shall pay the United States at the time such overpayment is 
repaid-- 

 
(1) Simple interest on the amount of such overpayment to be computed from the 
date(s) of overpayment to the Contractor to the date the Government is repaid by the 
Contractor at the applicable underpayment rate effective for each quarter prescribed by 
the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 
 
(2) A penalty equal to the amount of the overpayment, if the Contractor or 
subcontractor knowingly submitted cost or pricing data that were incomplete, inaccurate, 
or noncurrent. 

 
I.15 52.215-12  SUBCONTRACTOR COST OR PRICING DATA  (OCT 1997) 
 

   (a) Before awarding any subcontract expected to exceed the threshold for submission of 
cost or pricing data at FAR 15.403-4, on the date of agreement on price or the date of 
award, whichever is later; or before pricing any subcontract modification involving a 
pricing adjustment expected to exceed the threshold for submission of cost or pricing 
data at FAR 15.403-4, the Contractor shall require the subcontractor to submit cost or 
pricing data (actually or by specific identification in writing), unless an exception under 
FAR 15.403-1 applies.  

 
   (b) The Contractor shall require the subcontractor to certify in substantially the form 
prescribed in FAR 15.406-2 that, to the best of its knowledge and belief, the data 
submitted under paragraph (a) of this clause were accurate, complete, and current as of 
the date of agreement on the negotiated price of the subcontract or subcontract 
modification.  
 
   (c) In each subcontract that exceeds the threshold for submission of cost or pricing data 
at FAR 15.403-4, when entered into, the Contractor shall insert either-  

 
   (1) The substance of this clause, including this paragraph (c), if paragraph (a) of 
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this clause requires submission of cost or pricing data for the subcontract; or  
 
   (2) The substance of the clause at FAR 52.215-13, Subcontractor Cost or 
Pricing Data-Modifications.  

 
I.16 52.215-13  SUBCONTRACTOR COST OR PRICING DATA—MODIFICATIONS  

(OCT 1997) 
   (a) The requirements of paragraphs (b) and (c) of this clause shall -- 

   (1) Become operative only for any modification to this contract involving a pricing 
adjustment expected to exceed the threshold for submission of cost or pricing data at 
FAR 15.403-4; and 

   (2) Be limited to such modifications. 

   (b) Before awarding any subcontract expected to exceed the threshold for submission of cost 
or pricing data at FAR 15.403-4, on the date of agreement on price or the date of award, 
whichever is later; or before pricing any subcontract modification involving a pricing 
adjustment expected to exceed the threshold for submission of cost or pricing data at FAR 
15.403-4, the Contractor shall require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.403-1 applies. 

   (c) The Contractor shall require the subcontractor to certify in substantially the form 
prescribed in FAR 15.406-2 that, to the best of its knowledge and belief, the data submitted 
under paragraph (b) of this clause were accurate, complete, and current as of the date of 
agreement on the negotiated price of the subcontract or subcontract modification. 

   (d) The Contractor shall insert the substance of this clause, including this paragraph (d), in 
each subcontract that exceeds the threshold for submission of cost or pricing data at FAR 
15.403-4 on the date of agreement on price or the date of award, whichever is later. 

 
I.17 52.215-15  PENSION ADJUSTMENTS AND ASSET REVERSIONS  (DEC 1998) 
  
   (a) The Contractor shall promptly notify the Contracting Officer in writing when it determines 
that it will terminate a defined-benefit pension plan or otherwise recapture such pension fund 
assets. 
 
   (b) For segment closings, pension plan terminations, or curtailment of benefits, the adjustment 
amount shall be the amount measured, assigned, and allocated in accordance with 48 CFR 
9904.413-50(c)(12) for contracts and subcontracts that are subject to Cost Accounting Standards 
(CAS) Board rules and regulations (48 CFR Chapter 99). For contracts and subcontracts that are 
not subject to CAS, the adjustment amount shall be the amount measured, assigned, and 
allocated in accordance with 48 CFR 9904.413-50(c)(12), except the numerator of the fraction at 
48 CFR 9904.413-50(c)(12)(vi) shall be the sum of the pension plan costs allocated to all non-
CAS-covered contracts and subcontracts that are subject to Federal Acquisition Regulation 
(FAR) Subpart 31.2 or for which cost or pricing data were submitted. 
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   (c) For all other situations where assets revert to the Contractor, or such assets are 
constructively received by it for any reason, the Contractor shall, at the Government's option, 
make a refund or give a credit to the Government for its equitable share of the gross amount 
withdrawn. The Government's equitable share shall reflect the Government's participation in 
pension costs through those contracts for which cost or pricing data were submitted or that are 
subject to FAR Subpart 31.2. 
 
   (d) The Contractor shall include the substance of this clause in all subcontracts under this 
contract that meet the applicability requirement of FAR 15.408(g). 
 
I.18 52.215-17  WAIVER OF FACILITIES CAPITAL COST OF MONEY  (OCT 1997) 
 
   The Contractor did not include facilities capital cost of money as a proposed cost of this 
contract. Therefore, it is an unallowable cost under this contract. 
 
I.19 52.215-18  REVERSION OR ADJUSTMENT OF PLANS FOR 

POSTRETIREMENT BENEFITS (PRB) OTHER THAN PENSIONS  (OCT 1997) 
 
 The Contractor shall promptly notify the Contracting Officer in writing when it determines that 
it will terminate or reduce a PRB plan. If PRB fund assets revert, or inure, to the Contractor or 
are constructively received by it under a plan termination or otherwise, the Contractor shall make 
a refund or give a credit to the Government for its equitable share as required by FAR 31.205-
6(o)(6). The Contractor shall include the substance of this clause in all subcontracts under this 
contract that meet the applicability requirements of FAR 15.408(j). 
 
I.20 52.215-19  NOTIFICATION OF OWNERSHIP CHANGES  (OCT 1997) 
 
   (a) The Contractor shall make the following notifications in writing: 
 

(1) When the Contractor becomes aware that a change in its ownership has occurred, or is 
certain to occur, that could result in changes in the valuation of its capitalized assets in 
the accounting records, the Contractor shall notify the Administrative Contracting Officer 
(ACO) within 30 days. 
 
(2) The Contractor shall also notify the ACO within 30 days whenever changes to asset 
valuations or any other cost changes have occurred or are certain to occur as a result of a 
change in ownership. 

 
   (b) The Contractor shall-- 
 

(1) Maintain current, accurate, and complete inventory records of assets and their costs; 
 
(2) Provide the ACO or designated representative ready access to the records upon 
request; 
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(3) Ensure that all individual and grouped assets, their capitalized values, accumulated 
depreciation or amortization, and remaining useful lives are identified accurately before 
and after each of the Contractor’s ownership changes; and 
 
(4) Retain and continue to maintain depreciation and amortization schedules based on the 
asset records maintained before each Contractor ownership change. 

 
   (c) The Contractor shall include the substance of this clause in all subcontracts under this 
contract that meet the applicability requirement of FAR 15.408(k). 

 
I.21 52.215-21  REQUIREMENTS FOR COST OR PRICING DATA OR 

INFORMATION OTHER THAN COST OR PRICING DATA--MODIFICATIONS 
 (OCT 1997) AND ALTERNATE III  (OCT 1997) 

 
   (a) Exceptions from cost or pricing data. 

 
(1) In lieu of submitting cost or pricing data for modifications under this contract, for 
price adjustments expected to exceed the threshold set forth at FAR 15.403-4 on the date 
of the agreement on price or the date of the award, whichever is later, the Contractor may 
submit a written request for exception by submitting the information described in the 
following subparagraphs. The Contracting Officer may require additional supporting 
information, but only to the extent necessary to determine whether an exception should 
be granted, and whether the price is fair and reasonable-- 

 
(i) Identification of the law or regulation establishing the price offered. If the 
price is controlled under law by periodic rulings, reviews, or similar actions of a 
governmental body, attach a copy of the controlling document, unless it was 
previously submitted to the contracting office. 

 
(ii) Information on modifications of contracts or subcontracts for commercial 
items. 

 
(A) If-- 

(1) The original contract or subcontract was granted an exception 
from cost or pricing data requirements because the price agreed 
upon was based on adequate price competition or prices set by law 
or regulation, or was a contract or subcontract for the acquisition 
of a commercial item; and 

 
(2) The modification (to the contract or subcontract) is not 
exempted based on one of these exceptions, then the Contractor 
may provide information to establish that the modification would 
not change the contract or subcontract from a contract or 
subcontract for the acquisition of a commercial item to a contract 
or subcontract for the acquisition of an item other than a 
commercial item. 
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(B) For a commercial item exception, the Contractor shall provide, at a 
minimum, information on prices at which the same item or similar items 
have previously been sold that is adequate for evaluating the 
reasonableness of the price of the modification. Such information may 
include-- 

 
(1) For catalog items, a copy of or identification of the catalog and 
its date, or the appropriate pages for the offered items, or a 
statement that the catalog is on file in the buying office to which 
the proposal is being submitted. Provide a copy or describe current 
discount policies and price lists (published or unpublished), e.g., 
wholesale, original equipment manufacturer, or reseller. Also 
explain the basis of each offered price and its relationship to the 
established catalog price, including how the proposed price relates 
to the price of recent sales in quantities similar to the proposed 
quantities. 
 
(2) For market-priced items, the source and date or period of the 
market quotation or other basis for market price, the base amount, 
and applicable discounts. In addition, describe the nature of the 
market. 
 
(3) For items included on an active Federal Supply Service 
Multiple Award Schedule contract, proof that an exception has 
been granted for the schedule item. 

 
(2) The Contractor grants the Contracting Officer or an authorized representative the 
right to examine, at any time before award, books, records, documents, or other directly 
pertinent records to verify any request for an exception under this clause, and the 
reasonableness of price. For items priced using catalog or market prices, or law or 
regulation, access does not extend to cost or profit information or other data relevant 
solely to the Contractor’s determination of the prices to be offered in the catalog or 
marketplace. 

 
   (b) Requirements for cost or pricing data. If the Contractor is not granted an exception from the 
requirement to submit cost or pricing data, the following applies: 
 

(1) The Contractor shall submit cost or pricing data and supporting attachments in 
accordance with Table 15-2 of FAR 15.408. 
 
(2) As soon as practicable after agreement on price, but before award (except for 
unpriced actions), the Contractor shall submit a Certificate of Current Cost or Pricing 
Data, as prescribed by FAR 15.406-2. 

 



DE-AC24-04OH20179 
 

I-28 of 187 
1/16/04 

   (c) Submit the cost portion of the proposal via the following electronic media: Any 
spreadsheets or mathematical computation using Microsoft Excel97 or 2000.  Any written 
verbiage will be submitted using  Microsoft Word 97 or 2000. 
 
I.22 52.216-7  ALLOWABLE COST AND PAYMENT  (DEC 2002) 
 
   (a) Invoicing.  

(1) The Government will make payments to the Contractor when requested as work 
progresses, but (except for small business concerns) not more often than once every 2 
weeks, in amounts determined to be allowable by the Contracting Officer in accordance 
with Federal Acquisition Regulation (FAR) Subpart 31.2 in effect on the date of this 
contract and the terms of this contract. The Contractor may submit to an authorized 
representative of the Contracting Officer, in such form and reasonable detail as the 
representative may require, an invoice or voucher supported by a statement of the 
claimed allowable cost for performing this contract. 

(2) Contract financing payments are not subject to the interest penalty provisions of the 
Prompt Payment Act. Interim payments made prior to the final payment under the 
contract are contract financing payments, except interim payments if this contract 
contains Alternate I to the clause at 52.232-25. 

(3) The designated payment office will make interim payments for contract financing on 
the 7th day after the designated billing office receives a proper payment request. In the 
event that the Government requires an audit or other review of a specific payment request 
to ensure compliance with the terms and conditions of the contract, the designated 
payment office is not compelled to make payment by the specified due date. 

   (b) Reimbursing costs. 

(1) For the purpose of reimbursing allowable costs (except as provided in subparagraph 
(b)(2) of this section, with respect to pension, deferred profit sharing, and employee stock 
ownership plan contributions), the term "costs" includes only -- 

(i) Those recorded costs that, at the time of the request for reimbursement, the 
Contractor has paid by cash, check, or other form of actual payment for items or 
services purchased directly for the contract; 

(ii) When the Contractor is not delinquent in paying costs of contract performance 
in the ordinary course of business, costs incurred, but not necessarily paid, for -- 

(A) Supplies and services purchased directly for the contract and 
associated financing payments to subcontractors, provided payments 
determined due will be made- 

(1) In accordance with the terms and conditions of a subcontract or 
invoice; and 
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(2) Ordinarily within 30 days of the submission of the Contractor's 
payment request to the Government; 

(B) Materials issued from the Contractor's inventory and placed in the 
production process for use on the contract; 

(C) Direct labor; 

(D) Direct travel; 

(E) Other direct in-house costs; and 

(F) Properly allocable and allowable indirect costs, as shown in the 
records maintained by the Contractor for purposes of obtaining 
reimbursement under Government contracts; and 

(iii) The amount of financing payments that have been paid by cash, check or 
other form of payment to subcontractors. 

(2) Accrued costs of Contractor contributions under employee pension plans shall be 
excluded until actually paid unless- 

(i) The Contractor's practice is to make contributions to the retirement fund 
quarterly or more frequently; and 

(ii) The contribution does not remain unpaid 30 days after the end of the 
applicable quarter or shorter payment period (any contribution remaining unpaid 
shall be excluded from the Contractor's indirect costs for payment purposes). 

(3) Notwithstanding the audit and adjustment of invoices or vouchers under paragraph (g) 
of this clause, allowable indirect costs under this contract shall be obtained by applying 
indirect cost rates established in accordance with paragraph (d) of this clause. 

(4) Any statements in specifications or other documents incorporated in this contract by 
reference designating performance of services or furnishing of materials at the 
Contractor's expense or at no cost to the Government shall be disregarded for purposes of 
cost-reimbursement under this clause. 

   (c) Small business concerns. A small business concern may receive more frequent payments 
than every 2 weeks.  

   (d) Final indirect cost rates. 

(1) Final annual indirect cost rates and the appropriate bases shall be established in 
accordance with Subpart 42.7 of the Federal Acquisition Regulation (FAR) in effect for 
the period covered by the indirect cost rate proposal. 

(2)(i) The Contractor shall submit an adequate final indirect cost rate proposal to the 
Contracting Officer (or cognizant Federal agency official) and auditor within the 6-month 
period following the expiration of each of its fiscal years. Reasonable extensions, for 
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exceptional circumstances only, may be requested in writing by the Contractor and 
granted in writing by the Contracting Officer. The Contractor shall support its proposal 
with adequate supporting data. 

(ii) The proposed rates shall be based on the Contractor's actual cost experience 
for that period. The appropriate Government representative and the Contractor 
shall establish the final indirect cost rates as promptly as practical after receipt of 
the Contractor's proposal. 

(3) The Contractor and the appropriate Government representative shall execute a written 
understanding setting forth the final indirect cost rates. The understanding shall specify 

(i) the agreed-upon final annual indirect cost rates, 

(ii) the bases to which the rates apply, 

(iii) the periods for which the rates apply, 

(iv) any specific indirect cost items treated as direct costs in the settlement, and 

(v) the affected contract and/or subcontract, identifying any with advance 
agreements or special terms and the applicable rates. 

The understanding shall not change any monetary ceiling, contract obligation, or 
specific cost allowance or disallowance provided for in this contract. The 
understanding is incorporated into this contract upon execution. 

(4) Failure by the parties to agree on a final annual indirect cost rate shall be a dispute 
within the meaning of the Disputes clause. 

(5) Within 120 days (or longer period if approved in writing by the Contracting Officer) 
after settlement of the final annual indirect cost rates for all years of a physically 
complete contract, Contractor shall submit a completion invoice or voucher to reflect the 
settled amounts and rates. 

(6) (i) If the Contractor fails to submit a completion invoice or voucher within the time 
specified in paragraph (d)(5) of this clause, the Contracting Officer may-- 

(A) Determine the amounts due to the Contractor under the contract; and 

(B) Record this determination in a unilateral modification to the contract. 

(ii) This determination constitutes the final decision of the Contracting Officer in 
accordance with the Disputes clause. 

   (e) Billing rates. Until final annual indirect cost rates are established for any period, the 
Government shall reimburse the Contractor at billing rates established by the Contracting Officer 
or by an authorized representative (the cognizant auditor), subject to adjustment when the final 
rates are established. These billing rates -- 
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(1) Shall be the anticipated final rates; and 

(2) May be prospectively or retroactively revised by mutual agreement, at either party's 
request, to prevent substantial overpayment or underpayment. 

   (f) Quick-closeout procedures. Quick-closeout procedures are applicable when the conditions 
in FAR 42.708(a) are satisfied. 

   (g) Audit. At any time or times before final payment, the Contracting Officer may have the 
Contractor's invoices or vouchers and statements of cost audited. Any payment may be -- 

(1) Reduced by amounts found by the Contracting Officer not to constitute allowable 
costs; or 

(2) Adjusted for prior overpayments or underpayments. 

   (h) Final payment. 

(1) Upon approval of a completion invoice or voucher submitted by the Contractor in 
accordance with paragraph (d)(5) of this clause, and upon the Contractor's compliance 
with all terms of this contract, the Government shall promptly pay any balance of 
allowable costs and that part of the fee (if any) not previously paid. 

(2) The Contractor shall pay to the Government any refunds, rebates, credits, or other 
amounts (including interest, if any) accruing to or received by the Contractor or any 
assignee under this contract, to the extent that those amounts are properly allocable to 
costs for which the Contractor has been reimbursed by the Government. Reasonable 
expenses incurred by the Contractor for securing refunds, rebates, credits, or other 
amounts shall be allowable costs if approved by the Contracting Officer. Before final 
payment under this contract, the Contractor and each assignee whose assignment is in 
effect at the time of final payment shall execute and deliver -- 

(i) An assignment to the Government, in form and substance satisfactory to the 
Contracting Officer, of refunds, rebates, credits, or other amounts (including 
interest, if any) properly allocable to costs for which the Contractor has been 
reimbursed by the Government under this contract; and 

(ii) A release discharging the Government, its officers, agents, and employees 
from all liabilities, obligations, and claims arising out of or under this contract, 
except -- 

(A) Specified claims stated in exact amounts, or in estimated amounts 
when the exact amounts are not known; 

(B) Claims (including reasonable incidental expenses) based upon 
liabilities of the Contractor to third parties arising out of the performance 
of this contract; provided, that the claims are not known to the Contractor 
on the date of the execution of the release, and that the Contractor gives 
notice of the claims in writing to the Contracting Officer within 6 years 
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following the release date or notice of final payment date, whichever is 
earlier; and 

(C) Claims for reimbursement of costs, including reasonable incidental 
expenses, incurred by the Contractor under the patent clauses of this 
contract, excluding, however, any expenses arising from the Contractor's 
indemnification of the Government against patent liability. 

 
I.23 52.216-10  INCENTIVE FEE  (MAR 1997) 
 
   (a) General. The Government shall pay the Contractor for performing this contract a fee 
determined as provided in this contract. 
 
   (b) Target cost and target fee. The target cost and target fee specified in the Schedule are 
subject to adjustment if the contract is modified in accordance with paragraph (d) of this clause. 

 
(1) "Target cost," as used in this contract, means the estimated cost of this contract as 
initially negotiated, adjusted in accordance with paragraph (d) below. 
 
(2) "Target fee," as used in this contract, means the fee initially negotiated on the 
assumption that this contract would be performed for a cost equal to the estimated cost 
initially negotiated, adjusted in accordance with paragraph (d) of this clause.  

 
   (c) Withholding of payment. Normally, the Government shall pay the fee to the Contractor as 
specified in the Schedule. However, when the Contracting Officer considers that performance or 
cost indicates that the Contractor will not achieve target, the Government shall pay on the basis 
of an appropriate lesser fee. When the Contractor demonstrates that performance or cost clearly 
indicates that the Contractor will earn a fee significantly above the target fee, the Government 
may, at the sole discretion of the Contracting Officer, pay on the basis of an appropriate higher 
fee. After payment of 85 percent of the applicable fee, the Contracting Officer may withhold 
further payment of fee until a reserve is set aside in an amount that the Contracting Officer 
considers necessary to protect the Government’s interest. This reserve shall not exceed 15 
percent of the applicable fee or $100,000, whichever is less. The Contracting Officer shall 
release 75 percent of all fee withholds under this contract after receipt of the certified final 
indirect cost rate proposal covering the year of physical completion of this contract, provided the 
Contractor has satisfied all other contract terms and conditions, including the submission of the 
final patent and royalty reports, and is not delinquent in submitting final vouchers on prior years’ 
settlements. The Contracting Officer may release up to 90 percent of the fee withholds under this 
contract based on the Contractor’s past performance related to the submission and settlement of 
final indirect cost rate proposals. 
 
   (d) Equitable adjustments. When the work under this contract is increased or decreased by a 
modification to this contract or when any equitable adjustment in the target cost is authorized 
under any other clause, equitable adjustments in the target cost, target fee, minimum fee, and 
maximum fee, as appropriate, shall be stated in a supplemental agreement to this contract. 
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   (e) Fee payable. (1) The fee payable under this contract shall be the target fee increased by 
$_TBD__ cents for every dollar that the total allowable cost is less than the target cost or 
decreased by $_TBD__ cents for every dollar that the total allowable cost exceeds the target 
cost.  In no event shall the cost incentive fee be greater than $__TBD__ or less than $_TBD__. 

 
(2) The fee shall be subject to adjustment, to the extent provided in paragraph (d) of this 
clause, and within the minimum and maximum fee limitations in paragraph (e)(1) of this 
clause, when the total allowable cost is increased or decreased as a consequence of - 

 
(i) Payments made under assignments; or 
 
(ii) Claims excepted from the release as required by paragraph (h)(2) of the 
Allowable Cost and Payment clause. 
 

(3) If this contract is terminated in its entirety, the portion of the target fee payable shall 
not be subject to an increase or decrease as provided in this paragraph. The termination 
shall be accomplished in accordance with other applicable clauses of this contract. 
 
(4) For the purpose of fee adjustment, "total allowable cost" shall not include allowable 
costs arising out of - 

 
(i) Any of the causes covered by the Excusable Delays clause to the extent that 
they are beyond the control and without the fault or negligence of the Contractor 
or any subcontractor; 
 
(ii) The taking effect, after negotiating the target cost, of a statute, court decision, 
written ruling, or regulation that results in the Contractor’s being required to pay 
or bear the burden of any tax or duty or rate increase in a tax or duty;  
 
(iii) Any direct cost attributed to the Contractor’s involvement in litigation as 
required by the Contracting Officer pursuant to a clause of this contract, including 
furnishing evidence and information requested pursuant to the Notice and 
Assistance Regarding Patent and Copyright Infringement clause;  
 
(iv) The purchase and maintenance of additional insurance not in the target cost 
and required by the Contracting Officer, or claims for reimbursement for 
liabilities to third persons pursuant to the Insurance Liability to Third Persons 
clause; 
 
(v) Any claim, loss, or damage resulting from a risk for which the Contractor has 
been relieved of liability by the Government Property clause; or 
 
(vi) Any claim, loss, or damage resulting from a risk defined in the contract as 
unusually hazardous or as a nuclear risk and against which the Government has 
expressly agreed to indemnify the Contractor. 
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(5) All other allowable costs are included in "total allowable cost" for fee adjustment in 
accordance with this paragraph (e), unless otherwise specifically provided in this 
contract. 

 
   (f) Contract modification. The total allowable cost and the adjusted fee determined as provided 
in this clause shall be evidenced by a modification to this contract signed by the Contractor and 
Contracting Officer. 
 
   (g) Inconsistencies. In the event of any language inconsistencies between this clause and 
provisioning documents or Government options under this contract, compensation for spare parts 
or other supplies and services ordered under such documents shall be determined in accordance 
with this clause. 
 
I.24 52.219.6  NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE  (JUL 1996) 
 
   (a) Definition. "Small business concern," as used in this clause, means a concern, including its 
affiliates, that is independently owned and operated, not dominant in the field of operation in 
which it is bidding on Government contracts, and qualified as a small business under the size 
standards in this solicitation.  
 
   (b) General.  
  
  (1) Offers are solicited only from small business concerns. Offers received from concerns that 
are not small business concerns shall be considered nonresponsive and will be rejected.  
 
   (2) Any award resulting from this solicitation will be made to a small business concern.  
 
 
   (c) Agreement. A small business concern submitting an offer in its own name agrees to furnish, 
in performing the contract, only end items manufactured or produced by small business concerns 
in the United States. The term "United States" includes its territories and possessions, the 
Commonwealth of Puerto Rico, the trust territory of the Pacific Islands, and the District of 
Columbia. If this procurement is processed under simplified acquisition procedures and the total 
amount of this contract does not exceed $25,000, a small business concern may furnish the 
product of any domestic firm. This paragraph does not apply in connection with construction or 
service contracts.  
 
I.25 52.219-8  UTILIZATION OF SMALL BUSINESS CONCERNS  (OCT 2000) 
  
   (a) It is the policy of the United States that small business concerns, veteran-owned small 
business concerns, service-disabled veteran-owned small business concerns, HUB Zone small 
business concerns, small disadvantaged business concerns, and women-owned small business 
concerns shall have the maximum practicable opportunity to participate in performing contracts 
let by any Federal agency, including contracts and subcontracts for subsystems, assemblies, 
components, and related services for major systems. It is further the policy of the United States 
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that its prime contractors establish procedures to ensure the timely payment of amounts due 
pursuant to the terms of their subcontracts with small business concerns, veteran-owned small 
business concerns, service-disabled veteran-owned small business concerns, HUBZone small 
business concerns, small disadvantaged business concerns, and women-owned small business 
concerns. 

   (b) The Contractor hereby agrees to carry out this policy in the awarding of subcontracts to the 
fullest extent consistent with efficient contract performance. The Contractor further agrees to 
cooperate in any studies or surveys as may be conducted by the United States Small Business 
Administration or the awarding agency of the United States as may be necessary to determine the 
extent of the Contractor's compliance with this clause.  

   (c) Definitions. As used in this contract--  

   "HUBZone small business concern" means a small business concern that appears on the List of 
Qualified HUBZone Small Business Concerns maintained by the Small Business Administration.  

   "Service-disabled veteran-owned small business concern"- 

(1) Means a small business concern- 

(i) Not less than 51 percent of which is owned by one or more service-disabled 
veterans or, in the case of any publicly owned business, not less than 51 percent 
of the stock of which is owned by one or more service-disabled veterans; and 

(ii) The management and daily business operations of which are controlled by one 
or more service-disabled veterans or, in the case of a veteran with permanent and 
severe disability, the spouse or permanent caregiver of such veteran. 

(2) Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with a 
disability that is service-connected, as defined in 38 U.S.C. 101(16). 

   "Small business concern" means a small business as defined pursuant to Section 3 of the Small 
Business Act and relevant regulations promulgated pursuant thereto.  

   "Small disadvantaged business concern" means a small business concern that represents, as 
part of its offer, that-- 

(1) It has received certification as a small disadvantaged business concern consistent with 
13 CFR 124, Subpart B; 

(2) No material change in disadvantaged ownership and control has occurred since its 
certification; 

(3) Where the concern is owned by one or more individuals, the net worth of each 
individual upon whom the certification is based does not exceed $750,000 after taking 
into account the applicable exclusions set forth at 13 CFR 124.104(c)(2); and 

(4) It is identified, on the date of its representation, as a certified small disadvantaged 
business in the database maintained by the Small Business Administration (PRO-Net). 
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   "Veteran-owned small business concern" means a small business concern- 

(1) Not less than 51 percent of which is owned by one or more veterans (as defined at 38 
U.S.C. 101(2)) or, in the case of any publicly owned business, not less than 51 percent of 
the stock of which is owned by one or more veterans; and 

(2) The management and daily business operations of which are controlled by one or 
more veterans. 

   "Women-owned small business concern" means a small business concern--  

(1) That is at least 51 percent owned by one or more women, or, in the case of any 
publicly owned business, at least 51 percent of the stock of which is owned by one or 
more women; and  

(2) Whose management and daily business operations are controlled by one or more 
women. 

   (d) Contractors acting in good faith may rely on written representations by their subcontractors 
regarding their status as a small business concern, a veteran-owned small business concern, a 
service-disabled veteran-owned small business concern, a HUBZone small business concern, a 
small disadvantaged business concern, or a women-owned small business concern. 
 
I.26 52.219-14  LIMITATIONS ON SUBCONTRACTING  (DEC 1996) 
 
   (a) This clause does not apply to the unrestricted portion of a partial set-aside.  
 
   (b) By submission of an offer and execution of a contract, the Offeror/Contractor agrees that 
in performance of the contract in the case of a contract for-  

 
      (1) Services (except construction). At least 50 percent of the cost of contract 
performance incurred for personnel shall be expended for employees of the concern.  

 
      (2) Supplies (other than procurement from a nonmanufacturer of such supplies). The 
concern shall perform work for at least 50 percent of the cost of manufacturing the 
supplies, not including the cost of materials.  

 
      (3) General construction. The concern will perform at least 15 percent of the cost of 
the contract, not including the cost of materials, with its own employees.  

 
      (4) Construction by special trade contractors. The concern will perform at least 25 
percent of the cost of the contract, not including the cost of materials, with its own 
employees.  
 
 
I.27 52.222-1  NOTICE TO THE GOVERNMENT OF LABOR DISPUTES  (FEB 1997) 
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   If the Contractor has knowledge that any actual or potential labor dispute is delaying or 
threatens to delay the timely performance of this contract, the Contractor shall immediately give 
notice, including all relevant information, to the Contracting Officer. 
 
I.28 52.222-3  CONVICT LABOR  (AUG 1996) 
 
   The Contractor agrees not to employ in the performance of this contract any person undergoing 
a sentence of imprisonment which has been imposed by any court of a State, the District of 
Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the 
Commonwealth of the Northern Mariana Islands, or the Trust Territory of the Pacific Islands. 
This limitation, however, shall not prohibit the employment by the Contractor in the performance 
of this contract of persons on parole or probation to work at paid employment during the term of 
their sentence or persons who have been pardoned or who have served their terms. Nor shall it 
prohibit the employment by the Contractor in the performance of this contract of persons 
confined for violation of the laws of any of the States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa, the Commonwealth 
of the Northern Mariana Islands, or the Trust Territory of the Pacific Islands who are authorized 
to work at paid employment in the community under the laws of such jurisdiction, if - 
 
   (a)(1) The worker is paid or is in an approved work training program on a voluntary basis; 

 
(2) Representatives of local union central bodies or similar labor union organizations 
have been consulted; 

 
(3) Such paid employment will not result in the displacement of employed workers, or be 
applied in skills, crafts, or trades in which there is a surplus of available gainful labor in 
the locality, or impair existing contracts for services; and 
 
(4) The rates of pay and other conditions of employment will not be less than those paid 
or provided for work of a similar nature in the locality in which the work is being 
performed; and 
 

   (b) The Attorney General of the United States has certified that the work-release laws or 
regulations of the jurisdiction involved are in conformity with the requirements of Executive 
Order 11755, as amended by Executive Orders 12608 and 12943. 
 
I.29 52.222-4  CONTRACT WORK HOURS AND SAFETY STANDARDS ACT - 

OVERTIME COMPENSATION  (SEP 2000) 
 
  (a) Overtime requirements. No Contractor or subcontractor employing laborers or mechanics 
(see Federal Acquisition Regulation 22.300) shall require or permit them to work over 40 hours 
in any workweek unless they are paid at least 1 and 1/2 times the basic rate of pay for each hour 
worked over 40 hours. 

   (b) Violation; liability for unpaid wages; liquidated damages. The responsible Contractor and 
subcontractor are liable for unpaid wages if they violate the terms in paragraph (a) of this clause. 
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In addition, the Contractor and subcontractor are liable for liquidated damages payable to the 
Government. The Contracting Officer will assess liquidated damages at the rate of $10 per 
affected employee for each calendar day on which the employer required or permitted the 
employee to work in excess of the standard workweek of 40 hours without payment of the 
overtime wages required by the Contract Work Hours and Safety Standards Act. 

   (c) Withholding for unpaid wages and liquidated damages. The Contracting Officer will 
withhold from payments due under the contract sufficient funds required to satisfy any 
Contractor or subcontractor liabilities for unpaid wages and liquidated damages. If amounts 
withheld under the contract are insufficient to satisfy Contractor or subcontractor liabilities, the 
Contracting Officer will withhold payments from other Federal or Federally assisted contracts 
held by the same Contractor that are subject to the Contract Work Hours and Safety Standards 
Act. 

   (d) Payrolls and basic records. 

(1) The Contractor and its subcontractors shall maintain payrolls and basic payroll 
records for all laborers and mechanics working on the contract during the contract and 
shall make them available to the Government until 3 years after contract completion. The 
records shall contain the name and address of each employee, social security number, 
labor classifications, hourly rates of wages paid, daily and weekly number of hours 
worked, deductions made, and actual wages paid. The records need not duplicate those 
required for construction work by Department of Labor regulations at 29 CFR 5.5(a)(3) 
implementing the Davis-Bacon Act. 

(2) The Contractor and its subcontractors shall allow authorized representatives of the 
Contracting Officer or the Department of Labor to inspect, copy, or transcribe records 
maintained under paragraph (d)(1) of this clause. The Contractor or subcontractor also 
shall allow authorized representatives of the Contracting Officer or Department of Labor 
to interview employees in the workplace during working hours. 

   (e) Subcontracts. The Contractor shall insert the provisions set forth in paragraphs (a) through 
(d) of this clause in subcontracts exceeding $100,000 and require subcontractors to include these 
provisions in any lower-tier subcontracts. The Contractor shall be responsible for compliance by 
any subcontractor or lower-tier subcontractor with the provisions set forth in paragraphs (a) 
through (d) of this clause. 
 
I.30 52.222-6  DAVIS BACON ACT  (FEB 1995) 
 
 (a) All laborers and mechanics employed or working upon the site of the work will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or rebate 
on any account (except such payroll deductions as are permitted by regulations issued by the 
Secretary of Labor under the Copeland Act (29 CFR Part 3), the full amount of wages and bona 
fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not 
less than those contained in the wage determination of the Secretary of Labor which is attached 
hereto and made a part hereof, regardless of any contractual relationship which may be alleged to 
exist between the Contractor and such laborers and mechanics. Contributions made or costs 
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reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act 
on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, 
subject to the provisions of paragraph (d) of this clause; also, regular contributions made or costs 
incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or 
programs which cover the particular weekly period, are deemed to be constructively made or 
incurred during such period. Such laborers and mechanics shall be paid not less than the 
appropriate wage rate and fringe benefits in the wage determination for the classification of work 
actually performed, without regard to skill, except as provided in the clause entitled Apprentices 
and Trainees. Laborers or mechanics performing work in more than one classification may be 
compensated at the rate specified for each classification for the time actually worked therein; 
provided, That the employer's payroll records accurately set forth the time spent in each 
classification in which work is performed. The wage determination (including any additional 
classifications and wage rates conformed under paragraph (b) of this clause) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the Contractor and its subcontractors at 
the site of the work in a prominent and accessible place where it can be easily seen by the 
workers. 

(b) 

(1) The Contracting Officer shall require that any class of laborers or mechanics 
which is not listed in the wage determination and which is to be employed under 
the contract shall be classified in conformance with the wage determination. The 
Contracting Officer shall approve an additional classification and wage rate and 
fringe benefits therefor only when all the following criteria have been met: 

(i) The work to be performed by the classification requested is not 
performed by a classification in the wage determination. 

(ii) The classification is utilized in the area by the construction industry. 

(iii) The proposed wage rate, including any bona fide fringe benefits, 
bears a reasonable relationship to the wage rates contained in the wage 
determination. 

(2) If the Contractor and the laborers and mechanics to be employed in the 
classification (if known), or their representatives, and the Contracting Officer 
agree on the classification and wage rate (including the amount designated for 
fringe benefits, where appropriate), a report of the action taken shall be sent by 
the Contracting Officer to the Administrator of the: 

Wage and Hour Division 
Employment Standards Administration 
U.S. Department of Labor 
Washington, DC 20210 

The Administrator or an authorized representative will approve, modify, 
or disapprove every additional classification action within 30 days of 
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receipt and so advise the Contracting Officer or will notify the Contracting 
Officer within the 30-day period that additional time is necessary. 

(3) In the event the Contractor, the laborers or mechanics to be employed in the 
classification, or their representatives, and the Contracting Officer do not agree on 
the proposed classification and wage rate (including the amount designated for 
fringe benefits, where appropriate), the Contracting Officer shall refer the 
questions, including the views of all interested parties and the recommendation of 
the Contracting Officer, to the Administrator of the Wage and Hour Division for 
determination. The Administrator, or an authorized representative, will issue a 
determination within 30 days of receipt and so advise the Contracting Officer or 
will notify the Contracting Officer within the 30-day period that additional time is 
necessary. 

(4) The wage rate (including fringe benefits, where appropriate) determined 
pursuant to subparagraphs (b)(2) and (b)(3) of this clause shall be paid to all 
workers performing work in the classification under this contract from the first 
day on which work is performed in the classification. 

(c) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall 
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe 
benefit or an hourly cash equivalent thereof. 

(d) If the Contractor does not make payments to a trustee or other third person, the Contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or program; provided, That the 
Secretary of Labor has found, upon the written request of the Contractor, that the applicable 
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the 
Contractor to set aside in a separate account assets for the meeting of obligations under the plan 
or program. 
 
I.31 52.222-7  WITHHOLDING OF FUNDS  (FEB 1988) 
 
   The Contracting Officer shall, upon his or her own action or upon written request of an 
authorized representative of the Department of Labor, withhold or cause to be withheld from the 
Contractor under this contract or any other Federal contract with the same Prime Contractor, or 
any other federally assisted contract subject to Davis-Bacon prevailing wage requirements, 
which is held by the same Prime Contractor, so much of the accrued payments or advances as 
may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the Contractor or any subcontractor the full amount of wages required by 
the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work, all or part of the wages required 
by the contract, the Contracting Officer may, after written notice to the Contractor, take such 
action as may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 
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I.32 52.222-8  PAYROLLS AND BASIC RECORDS  (FEB 1988) 
 
   (a) Payrolls and basic records relating thereto shall be maintained by the Contractor during the 
course of the work and preserved for a period of 3 years thereafter for all laborers and mechanics 
working at the site of the work. Such records shall contain the name, address, and social security 
number of each such worker, his or her correct classification, hourly rates of wages paid 
(including rates of contributions or costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily 
and weekly number of hours worked, deductions made, and actual wages paid. Whenever the 
Secretary of Labor has found, under paragraph (d) of the clause entitled Davis-Bacon Act, that 
the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in 
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon 
Act, the Contractor shall maintain records which show that the commitment to provide such 
benefits is enforceable, that the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or mechanics affected, and records 
which show the costs anticipated or the actual cost incurred in providing such benefits. 
Contractors employing apprentices or trainees under approved programs shall maintain written 
evidence of the registration of apprenticeship programs and certification of trainee programs, the 
registration of the apprentices and trainees, and the ratios and wage rates prescribed in the 
applicable programs. 
 
   (b)    (1) The Contractor shall submit weekly for each week in which any contract work is 
performed a copy of all payrolls to the Contracting Officer. The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained under paragraph (a) 
of this clause. This information may be submitted in any form desired. Optional Form WH-347 
(Federal Stock Number 029-005-00014-1) is available for this purpose and may be purchased 
from the - 
 

Superintendent of Documents 
U.S. Government Printing Office 
Washington, DC 20402 
 
The Prime Contractor is responsible for the submission of copies of payrolls by all 
subcontractors. 

 
(2) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed 
by the Contractor or subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall certify - 

 
(i) That the payroll for the payroll period contains the information required to be 
maintained under paragraph (a) of this clause and that such information is correct 
and complete; 
 
(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, and that no deductions 



DE-AC24-04OH20179 
 

I-42 of 187 
1/16/04 

have been made either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in the Regulations, 29 CFR Part 3; and 
 
(iii) That each laborer or mechanic has been paid not less than the applicable 
wage rates and fringe benefits or cash equivalents for the classification of work 
performed, as specified in the applicable wage determination incorporated into 
the contract.  
 

(3) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the 
"Statement of Compliance" required by subparagraph (b)(2) of this clause. 

 
(4) The falsification of any of the certifications in this clause may subject the Contractor 
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and 
Section 3729 of Title 31 of the United States Code. 
 

   (c) The Contractor or subcontractor shall make the records required under paragraph (a) of this 
clause available for inspection, copying, or transcription by the Contracting Officer or authorized 
representatives of the Contracting Officer or the Department of Labor. The Contractor or 
subcontractor shall permit the Contracting Officer or representatives of the Contracting Officer 
or the Department of Labor to interview employees during working hours on the job. If the 
Contractor or subcontractor fails to submit required records or to make them available, the 
Contracting Officer may, after written notice to the Contractor, take such action as may be 
necessary to cause the suspension of any further payment. Furthermore, failure to submit the 
required records upon request or to make such records available may be grounds for debarment 
action pursuant to 29 CFR 5.12. 

 
I.33 52.222-9  APPRENTICES AND TRAINEES  (FEB 1988) 
 
   (a) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for 
the work they performed when they are employed pursuant to and individually registered in a 
bona fide apprenticeship program registered with the U.S. Department of Labor, Employment 
and Training Administration, Bureau of Apprenticeship and Training, or with a State 
Apprenticeship Agency recognized by the Bureau, or if a person is employed in his or her first 
90 days of probationary employment as an apprentice in such an apprenticeship program, who is 
not individually registered in the program, but who has been certified by the Bureau of 
Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to be eligible 
for probationary employment as an apprentice. The allowable ratio of apprentices to journeymen 
on the job site in any craft classification shall not be greater than the ratio permitted to the 
Contractor as to the entire work force under the registered program. Any worker listed on a 
payroll at an apprentice wage rate, who is not registered or otherwise employed as stated in this 
paragraph, shall be paid not less than the applicable wage determination for the classification of 
work actually performed. In addition, any apprentice performing work on the job site in excess 
of the ratio permitted under the registered program shall be paid not less than the applicable 
wage rate on the wage determination for the work actually performed. Where a Contractor is 
performing construction on a project in a locality other than that in which its program is 
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registered, the ratios and wage rates (expressed in percentages of the journeyman’s hourly rate) 
specified in the Contractor’s or subcontractor’s registered program shall be observed. Every 
apprentice must be paid at not less than the rate specified in the registered program for the 
apprentice’s level of progress, expressed as a percentage of the journeyman hourly rate specified 
in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance 
with the provisions of the apprenticeship program. If the apprenticeship program does not 
specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the 
wage determination for the applicable classification. If the Administrator determines that a 
different practice prevails for the applicable apprentice classification, fringes shall be paid in 
accordance with that determination. In the event the Bureau of Apprenticeship and Training, or a 
State Apprenticeship Agency recognized by the Bureau, withdraws approval of an 
apprenticeship program, the Contractor will no longer be permitted to utilize apprentices at less 
than the applicable predetermined rate for the work performed until an acceptable program is 
approved. 
 
   (b) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less 
than the predetermined rate for the work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration. The 
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan 
approved by the Employment and Training Administration. Every trainee must be paid at not 
less than the rate specified in the approved program for the trainee’s level of progress, expressed 
as a percentage of the journeyman hourly rate specified in the applicable wage determination. 
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If 
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of 
fringe benefits listed in the wage determination unless the Administrator of the Wage and Hour 
Division determines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate in the wage determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate in the wage determination for the classification of 
work actually performed. In addition, any trainee performing work on the job site in excess of 
the ratio permitted under the registered program shall be paid not less than the applicable wage 
rate in the wage determination for the work actually performed. In the event the Employment 
and Training Administration withdraws approval of a training program, the Contractor will no 
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved. 
 
   (c) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen 
under this clause shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended, and 29 CFR Part 30. 
 
I.34 52.222-10  COMPLIANCE WITH COPELAND ACT REQUIREMENTS  (FEB 

1988) 
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   The Contractor shall comply with the requirements of 29 CFR Part 3, which are hereby 
incorporated by reference in this contract. 
 
I.35 52.222-11  SUBCONTRACTS (LABOR STANDARDS)  (FEB 1988) 
 
   (a) The Contractor or subcontractor shall insert in any subcontracts the clauses entitled Davis-
Bacon Act, Contract Work Hours and Safety Standards Act - Overtime Compensation, 
Apprentices and Trainees, Payrolls and Basic Records, Compliance with Copeland Act 
Requirements, Withholding of Funds, Subcontracts (Labor Standards), Contract Termination - 
Debarment, Disputes Concerning Labor Standards, Compliance with Davis-Bacon and Related 
Act Regulations, and Certification of Eligibility, and such other clauses as the Contracting 
Officer may, by appropriate instructions, require, and also a clause requiring subcontractors to 
include these clauses in any lower tier subcontracts. The Prime Contractor shall be responsible 
for compliance by any subcontractor or lower tier subcontractor with all the contract clauses 
cited in this paragraph. 
 
   (b)(1) Within 14 days after award of the contract, the Contractor shall deliver to the 
Contracting Officer a completed Statement and Acknowledgment Form (SF 1413) for each 
subcontract, including the subcontractor’s signed and dated acknowledgment that the clauses set 
forth in paragraph (a) of this clause have been included in the subcontract. 
 
   (2) Within 14 days after the award of any subsequently awarded subcontract the Contractor 
shall deliver to the Contracting Officer an updated completed SF 1413 for such additional 
subcontract. 
 
I.36 52.222-12  CONTRACT TERMINATION - DEBARMENT  (FEB 1988) 
 
   A breach of the contract clauses entitled Davis-Bacon Act, Contract Work Hours and Safety 
Standards Act - Overtime Compensation, Apprentices and Trainees, Payrolls and Basic Records, 
Compliance with Copeland Act Requirements, Subcontracts (Labor Standards), Compliance with 
Davis-Bacon and Related Act Regulations, or Certification of Eligibility may be grounds for 
termination of the contract, and for debarment as a Contractor and subcontractor as provided in 
29 CFR 5.12. 
 
I.37 52.222-13  COMPLIANCE WITH DAVIS-BACON AND RELATED ACT 

REGULATIONS  (FEB 1988) 
 
   All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 
1, 3, and 5 are hereby incorporated by reference in this contract. 
 
I.38 52.222-14  DISPUTES CONCERNING LABOR STANDARDS  (FEB 1988) 
 
   The United States Department of Labor has set forth in 29 CFR Parts 5, 6, and 7 procedures for 
resolving disputes concerning labor standards requirements. Such disputes shall be resolved in 
accordance with those procedures and not the Disputes clause of this contract. Disputes within 
the meaning of this clause include disputes between the Contractor (or any of its subcontractors) 
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and the contracting agency, the U.S. Department of Labor, or the employees or their 
representatives. 
 
I.39 52.222-15  CERTIFICATION OF ELIGIBILITY  (FEB 1988) 
 
   (a) By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the Contractor’s firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1). 
 
   (b) No part of this contract shall be subcontracted to any person or firm ineligible for aware of 
a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 
 
   (c) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001. 
 
I.40 52.222-21  PROHIBITON OF SEGREGATED FACILITIES  (FEB 1999) 
 

   (a) "Segregated facilities," as used in this clause, means any waiting rooms, work areas, 
rest rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms 
and other storage or dressing areas, parking lots, drinking fountains, recreation or 
entertainment areas, transportation, and housing facilities provided for employees, that 
are segregated by explicit directive or are in fact segregated on the basis of race, color, 
religion, sex, or national origin because of written or oral policies or employee custom. 
The term does not include separate or single-user rest rooms or necessary dressing or 
sleeping areas provided to assure privacy between the sexes.  

 
   (b) The Contractor agrees that it does not and will not maintain or provide for its 
employees any segregated facilities at any of its establishments, and that it does not and 
will not permit its employees to perform their services at any location under its control 
where segregated facilities are maintained. The Contractor agrees that a breach of this 
clause is a violation of the Equal Opportunity clause in this contract.  

 
   (c) The Contractor shall include this clause in every subcontract and purchase order 
that is subject to the Equal Opportunity clause of this contract.  
 
I.41 52.222-26  EQUAL OPPORTUNITY  (APR 2002) 
 
   (a) Definition. "United States," as used in this clause, means the 50 States, the District of 
Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam, the U.S. Virgin 
Islands, and Wake Island. 
   (b) If, during any 12-month period (including the 12 months preceding the award of this 
contract), the Contractor has been or is awarded nonexempt Federal contracts and/or 
subcontracts that have an aggregate value in excess of $10,000, the Contractor shall comply with 
paragraphs (b)(1) through (b)(11) of this clause, except for work performed outside the United 
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States by employees who were not recruited within the United States. Upon request, the 
Contractor shall provide information necessary to determine the applicability of this clause. 

(1) The Contractor shall not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, or national origin. However, it shall not 
be a violation of this clause for the Contractor to extend a publicly announced preference 
in employment to Indians living on or near an Indian reservation, in connection with 
employment opportunities on or near an Indian reservation, as permitted by 41 CFR 60-
1.5. 

(2) The Contractor shall take affirmative action to ensure that applicants are employed, 
and that employees are treated during employment, without regard to their race, color, 
religion, sex, or national origin. This shall include, but not be limited to -- 

(i) Employment; 
(ii) Upgrading; 
(iii) Demotion; 
(iv) Transfer; 
(v) Recruitment or recruitment advertising; 
(vi) Layoff or termination; 
(vii) Rates of pay or other forms of compensation; and 
(viii) Selection for training, including apprenticeship. 

(3) The Contractor shall post in conspicuous places available to employees and applicants 
for employment the notices to be provided by the Contracting Officer that explain this 
clause. 

(4) The Contractor shall, in all solicitations or advertisements for employees placed by or 
on behalf of the Contractor, state that all qualified applicants will receive consideration 
for employment without regard to race, color, religion, sex, or national origin. 

(5) The Contractor shall send, to each labor union or representative of workers with 
which it has a collective bargaining agreement or other contract or understanding, the 
notice to be provided by the Contracting Officer advising the labor union or workers' 
representative of the Contractor's commitments under this clause, and post copies of the 
notice in conspicuous places available to employees and applicants for employment. 

(6) The Contractor shall comply with Executive Order 11246, as amended, and the rules, 
regulations, and orders of the Secretary of Labor. 

(7) The Contractor shall furnish to the contracting agency all information required by 
Executive Order 11246, as amended, and by the rules, regulations, and orders of the 
Secretary of Labor. The Contractor shall also file Standard Form 100 (EEO-1), or any 
successor form, as prescribed in 41 CFR part 60-1. Unless the Contractor has filed within 
the 12 months preceding the date of contract award, the Contractor shall, within 30 days 
after contract award, apply to either the regional Office of Federal Contract Compliance 
Programs (OFCCP) or the local office of the Equal Employment Opportunity 
Commission for the necessary forms. 
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(8) The Contractor shall permit access to its premises, during normal business hours, by 
the contracting agency or the (OFCCP) for the purpose of conducting on-site compliance 
evaluations and complaint investigations. The Contractor shall permit the Government to 
inspect and copy any books, accounts, records (including computerized records), and 
other material that may be relevant to the matter under investigation and pertinent to 
compliance with Executive Order 11246, as amended, and rules and regulations that 
implement the Executive Order. 

(9) If the OFCCP determines that the Contractor is not in compliance with this clause or 
any rule, regulation, or order of the Secretary of Labor, this contract may be canceled, 
terminated, or suspended in whole or in part and the Contractor may be declared 
ineligible for further Government contracts, under the procedures authorized in Executive 
Order 11246, as amended. In addition, sanctions may be imposed and remedies invoked 
against the Contractor as provided in Executive Order 11246, as amended, in the rules, 
regulations, and orders of the Secretary of Labor, or as otherwise provided by law. 

(10) The Contractor shall include the terms and conditions of subparagraphs (b)(1) 
through (11) of this clause in every subcontract or purchase order that is not exempted by 
the rules, regulations, or orders of the Secretary of Labor issued under Executive Order 
11246, as amended, so that these terms and conditions will be binding upon each 
subcontractor or vendor. 

(11) The Contractor shall take such action with respect to any subcontract or purchase 
order as the contracting officer may direct as a means of enforcing these terms and 
conditions, including sanctions for noncompliance; provided, that if the Contractor 
becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a 
result of any direction, the Contractor may request the United States to enter into the 
litigation to protect the interests of the United States. 

   (c) Notwithstanding any other clause in this contract, disputes relative to this clause will be 
governed by the procedures in 41 CFR 60-1.1. 

 
I.42 52.222-35  EQUAL OPPORTUNITY FOR SPECIAL DISABLED VETERANS, 

VETERANS OF THE VIETNAM ERA, AND OTHER ELIGIBLE VETERANS  
(DEC 2001) 

 
   (a) Definitions. As used in this clause -- 
   "All employment openings" means all positions except executive and top management, those 
positions that will be filled from within the Contractor's organization, and positions lasting 3 
days or less. This term includes full-time employment, temporary employment of more than 3 
days duration, and part-time employment. 

   "Executive and top Management" means any employee- 

(1) Whose primary duty consists of the management of the enterprise in which the 
individual is employed or of a customarily recognized department or subdivision thereof; 
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(2) Who customarily and regularly directs the work of two or more other employees; 

(3) Who has the authority to hire or fire other employees or whose suggestions and 
recommendations as to the hiring or firing and as to the advancement and promotion or 
any other change of status of other employees will be given particular weight; 

(4) Who customarily and regularly exercises discretionary powers; and 

(5) Who does not devote more than 20 percent or, in the case of an employee of a retail 
or service establishment, who does not devote more than 40 percent of total hours of 
work in the work week to activities that are not directly and closely related to the 
performance of the work described in paragraphs (1) through (4) of this definition. This 
paragraph (5) does not apply in the case of an employee who is in sole charge of an 
establishment or a physically separated branch establishment, or who owns at least a 20 
percent interest in the enterprise in which the individual is employed. 

    "Other eligible veteran" means any other veteran who served on active duty during a war or in 
a campaign or expedition for which a campaign badge has been authorized. 

   "Positions that will be filled from within the Contractor's organization" means employment 
openings for which the Contractor will give no consideration to persons outside the Contractor's 
organization (including any affiliates, subsidiaries, and parent companies) and includes any 
openings the Contractor proposes to fill from regularly established "recall" lists. The exception 
does not apply to a particular opening once an employer decides to consider applicants outside of 
its organization. 

   "Qualified special disabled veteran" means a special disabled veteran who satisfies the 
requisite skill, experience, education, and other job-related requirements of the employment 
position such veteran holds or desires, and who, with or without reasonable accommodation, can 
perform the essential functions of such position. 

   "Special disabled veteran" means- 

(1) A veteran who is entitled to compensation (or who but for the receipt of military 
retired pay would be entitled to compensation) under laws administered by the 
Department of Veterans Affairs for a disability-- 

(i) Rated at 30 percent or more; or 

(ii) Rated at 10 or 20 percent in the case of a veteran who has been determined 
under 38 U.S.C. 3106 to have a serious employment handicap (i.e., a significant 
impairment of the veteran's ability to prepare for, obtain, or retain employment 
consistent with the veteran's abilities, aptitudes, and interests); or 

(2) A person who was discharged or released from active duty because of a service-
connected disability. 

   "Veteran of the Vietnam era" means a person who - 
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(1) Served on active duty for a period of more than 180 days and was discharged or 
released from active duty with other than a dishonorable discharge, if any part of such 
active duty occurred- 

(i) In the Republic of Vietnam between February 28, 1961, and May 7, 1975; or 

(ii) Between August 5, 1964, and May 7, 1975, in all other cases; or 

(2) Was discharged or released from active duty for a service-connected disability if any 
part of the active duty was performed--- 

(i) In the Republic of Vietnam between February 28, 1961, and May 7, 1975; or 

(ii) Between August 5, 1964, and May 7, 1975, in all other cases. 

   (b) General. 

(1) The Contractor shall not discriminate against the individual because the individual is 
a special disabled veteran, a veteran of the Vietnam era, or other eligible veteran, 
regarding any position for which the employee or applicant for employment is qualified. 
The Contractor shall take affirmative action to employ, advance in employment, and 
otherwise treat qualified special disabled veterans, veterans of the Vietnam era, and other 
eligible veterans without discrimination based upon their disability or veterans' status in 
all employment practices such as -- 

(i) Recruitment, advertising, and job application procedures; 
(ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, 
termination, right of return from layoff and rehiring; 
(iii) Rate of pay or any other form of compensation and changes in compensation; 
(iv) Job assignments, job classifications, organizational structures, position 
descriptions, lines of progression, and seniority lists; 
(v) Leaves of absence, sick leave, or any other leave;; 
(vi) Fringe benefits available by virtue of employment, whether or not 
administered by the Contractor; 
(vii) Selection and financial support for training, including apprenticeship, and 
on-the-job training under 38 U.S.C. 3687, professional meetings, conferences, and 
other related activities, and selection for leaves of absence to pursue training;  
(viii) Activities sponsored by the Contractor including social or recreational 
programs; and 
(ix) Any other term, condition, or privilege of employment. 

(2) The Contractor shall comply with the rules, regulations, and relevant orders of the 
Secretary of Labor issued under the Vietnam Era Veterans' Readjustment Assistance Act 
of 1972 (the Act), as amended (38 U.S.C. 4211 and 4212). 

   (c) Listing openings. 

(1) The Contractor shall immediately list all employment openings that exist at the time 
of the execution of this contract and those which occur during the performance of this 
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contract, including those not generated by this contract, and including those occurring at 
an establishment of the Contractor other than the one where the contract is being 
performed, but excluding those of independently operated corporate affiliates, at an 
appropriate local public employment service office of the State wherein the opening 
occurs. Listing employment openings with the U.S. Department of Labor's America's Job 
Bank shall satisfy the requirement to list jobs with the local employment service office. 

(2) The Contractor shall make the listing of employment openings with the local 
employment service office at least concurrently with using any other recruitment source 
or effort and shall involve the normal obligations of placing a bona fide job order, 
including accepting referrals of veterans and nonveterans. This listing of employment 
openings does not require hiring any particular job applicant or hiring from any particular 
group of job applicants and is not intended to relieve the Contractor from any 
requirements of Executive orders or regulations concerning nondiscrimination in 
employment. 

(3) Whenever the Contractor becomes contractually bound to the listing terms of this 
clause, it shall advise the State public employment agency in each State where it has 
establishments of the name and location of each hiring location in the State. As long as 
the Contractor is contractually bound to these terms and has so advised the State agency, 
it need not advise the State agency of subsequent contracts. The Contractor may advise 
the State agency when it is no longer bound by this contract clause. 

   (d) Applicability. This clause does not apply to the listing of employment openings that occur 
and are filled outside the 50 States, the District of Columbia, the Commonwealth of Puerto Rico, 
the Commonwealth of the northern Mariana Islands, American Samoa, Guam, the Virgin Islands 
of the United States, and Wake Island. 

   (e) Postings. 

(1) The Contractor shall post employment notices in conspicuous places that are available 
to employees and applicants for employment.  

(2) The employment notices shall-- 

(i) State the rights of applicants and employees as well as the Contractor's 
obligation under the law to take affirmative action to employ and advance in 
employment qualified employees and applicants who are special disabled 
veterans, veterans of the Vietnam era, and other eligible veterans; and 

(ii) Be in a form prescribed by the Deputy Assistant Secretary for Federal 
Contract Compliance Programs, Department of Labor (Deputy Assistant 
Secretary of Labor), and provided by or through the Contracting Officer. 

(3) The Contractor shall ensure that applicants or employees who are special disabled 
veterans are informed of the contents of the notice (e.g., the Contractor may have the 
notice read to a visually disabled veteran, or may lower the posted notice so that it can be 
read by a person in a wheel chair). 
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(4) The Contractor shall notify each labor union or representative of workers with which 
it has a collective bargaining agreement, or other contract understanding, that the 
Contractor is bound by the terms of the Act and is committed to take affirmative action to 
employ, and advance in employment, qualified special disabled veterans, veterans of the 
Vietnam Era, and other eligible veterans. 

   (f) Noncompliance. If the Contractor does not comply with the requirements of this clause, the 
Government may take appropriate actions under the rules, regulations, and relevant orders of the 
Secretary of Labor issued pursuant to the Act. 

   (g) Subcontracts. The Contractor shall insert the terms of this clause in all subcontracts or 
purchase orders of $25,000 or more unless exempted by rules, regulations, or orders of the 
Secretary of Labor. The Contractor shall act as specified by the Deputy Assistant Secretary of 
Labor to enforce the terms, including action for noncompliance. 
 
I.43 52.222-36  AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES  

(JUN 1998) 
 
   (a) General. 

 
(1) Regarding any position for which the employee or applicant for employment is 
qualified, the Contractor shall not discriminate against any employee or applicant 
because of physical or mental disability. The Contractor agrees to take affirmative action 
to employ, advance in employment, and otherwise treat qualified individuals with 
disabilities without discrimination based upon their physical or mental disability in all 
employment practices such as: 

 
(i) Recruitment, advertising, and job application procedures; 
 
(ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, 
termination, right of return from layoff, and rehiring; 
 
(iii) Rates of pay or any other form of compensation and changes in 
compensation; 
 
(iv) Job assignments, job classifications, organizational structures, position 
descriptions, lines of progression, and seniority lists; 
 
(v) Leaves of absence, sick leave, or any other leave; 
 
(vi) Fringe benefits available by virtue of employment, whether or not 
administered by the Contractor; 
 
(vii) Selection and financial support for training, including apprenticeships, 
professional meetings, conferences, and other related activities, and selection for 
leaves of absence to pursue training; 
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(viii) Activities sponsored by the Contractor, including social or recreational 
programs; and 
 
(ix) Any other term, condition, or privilege of employment. 

 
(2) The Contractor agrees to comply with the rules, regulations, and relevant 
orders of the Secretary of Labor (Secretary) issued under the Rehabilitation Act of 
1973 (29 U.S.C. 793) (the Act), as amended. 

 
   (b) Postings. 
 
 (1) The Contractor agrees to post employment notices stating: 

 
(i) The Contractor's obligation under the law to take affirmative action to employ 
and advance in employment qualified individuals with disabilities; and 
 
(ii) The rights of applicants and employees. 

 
(2) These notices shall be posted in conspicuous places that are available to employees 
and applicants for employment. The Contractor shall ensure that applicants and 
employees with disabilities are informed of the contents of the notice (e.g., the Contractor 
may have the notice read to a visually disabled individual, or may lower the posted notice 
so that it might be read by a person in a wheelchair). The notices shall be in a form 
prescribed by the Deputy Assistant Secretary for Federal Contract Compliance of the 
U.S. Department of Labor (Deputy Assistant Secretary) and shall be provided by or 
through the Contracting Officer.  

 
(3) The Contractor shall notify each labor union or representative of workers with which 
it has a collective bargaining agreement or other contract understanding, that the 
Contractor is bound by the terms of Section 503 of the Act and is committed to take 
affirmative action to employ, and advance in employment, qualified individuals with 
physical or mental disabilities. 

 
   (c) Noncompliance. If the Contractor does not comply with the requirements of this clause, 
appropriate actions may be taken under the rules, regulations, and relevant orders of the 
Secretary issued pursuant to the Act. 
 
   (d) Subcontracts. The Contractor shall include the terms of this clause in every subcontract or 
purchase order in excess of $10,000 unless exempted by rules, regulations, or orders of the 
Secretary. The Contractor shall act as specified by the Deputy Assistant Secretary to enforce the 
terms, including action for noncompliance. 
 
I.44 52.222-37  EMPLOYMENT REPORTS ON DISABLED VETERANS AND 

VETERANS OF THE VIETNAM ERA  (DEC 2001) 
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   (a) Unless the Contractor is a State or local government agency, the Contractor shall report at 
least annually, as required by the Secretary of Labor, on -- 

(1) The number of special disabled veterans, the number of veterans of the Vietnam era, 
and other eligible veterans in the workforce of the Contractor by job category and hiring 
location; and 

(2) The total number of new employees hired during the period covered by the report, 
and of the total, the number of special disabled veterans, the number of veterans of the 
Vietnam era, and the number of other eligible veterans; and 

(3) The maximum number and the minimum number of employees of the Contractor 
during the period covered by the report. 

   (b) The Contractor shall report the above items by completing the Form VETS-100, entitled 
"Federal Contractor Veterans' Employment Report (VETS-100 Report)". 

   (c) The Contractor shall submit VETS-100 Reports no later than September 30 of each year 
beginning September 30, 1988. 

   (d) The employment activity report required by paragraph (a)(2) of this clause shall reflect 
total hires during the most recent 12-month period as of the ending date selected for the 
employment profile report required by paragraph (a)(1) of this clause. Contractors may select an 
ending date-- 

(1) As of the end of any pay period between July 1 and August 31 of the year the report is 
due, or 

(2) As of December 31, if the Contractor has prior written approval from the Equal 
Employment Opportunity Commission to do so for purposes of submitting the Employer 
Information Report EEO-1 (Standard Form 100). 

   (e) The Contractor shall base the count of veterans reported according to paragraph (a) of this 
clause on voluntary disclosure. Each Contractor subject to the reporting requirements at 38 
U.S.C. 4212 shall invite all special disabled veterans, veterans of the Vietnam era, and other 
eligible veterans who wish to benefit under the affirmative action program at 38 U.S.C.4212 to 
identify themselves to the Contractor. The invitation shall state-- 

(1) That the information is voluntarily provided; 

(2) That the information will be kept confidential; 

(3) Disclosure or refusal to provide the information will not subject the applicant or 
employee to any adverse treatment; and 

(4) The information will be used only in accordance with the regulations promulgated 
under 38 U.S.C. 4212. 

   (f) The Contractor shall insert the terms of this clause in all subcontracts or purchase orders of 
$25,000 or more unless exempted by rules, regulations, or orders of the Secretary of Labor. 
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I.45 52.222-41  SERVICE CONTRACT ACT OF 1965, AS AMENDED  (MAY 1989) 
 
   (a) Definitions. "Act," as used in this clause, means the Service Contract Act of 1965, as 
amended (41 U.S.C. 351, et seq.). 
 
   "Contractor," as used in this clause or in any subcontract, shall be deemed to refer to the 
subcontractor, except in the term "Government Prime Contractor." 
 
   "Service employee," as used in this clause, means any person engaged in the performance of 
this contract other than any person employed in a bona fide executive, administrative, or 
professional capacity, as these terms are defined in Part 541 of Title 29, Code of Federal 
Regulations, as revised. It includes all such persons regardless of any contractual relationship 
that may be alleged to exist between a Contractor or subcontractor and such persons. 
 
   (b) Applicability. This contract is subject to the following provisions and to all other applicable 
provisions of the Act and regulations of the Secretary of Labor (29 CFR Part 4). This clause does 
not apply to contracts or subcontracts administratively exempted by the Secretary of Labor or 
exempted by 41 U.S.C. 356, as interpreted in Subpart C of 29 CFR Part 4. 
 
   (c) Compensation.  
 

(1) Each service employee employed in the performance of this contract by the 
Contractor or any subcontractor shall be paid not less than the minimum monetary wages 
and shall be furnished fringe benefits in accordance with the wages and fringe benefits 
determined by the Secretary of Labor, or authorized representative, as specified in any 
wage determination attached to this contract. 

 
(2)  

(i) If a wage determination is attached to this contract, the Contractor shall 
classify any class of service employee which is not listed therein and which is to 
be employed under the contract (i.e., the work to be performed is not performed 
by any classification listed in the wage determination) so as to provide a 
reasonable relationship (i.e., appropriate level of skill comparison) between such 
unlisted classifications and the classifications listed in the wage determination. 
Such conformed class of employees shall be paid the monetary wages and 
furnished the fringe benefits as are determined pursuant to the procedures in this 
paragraph (c). 

 
(ii) This conforming procedure shall be initiated by the Contractor prior to the 
performance of contract work by the unlisted class of employee. The Contractor 
shall submit Standard Form (SF) 1444, Request For Authorization of Additional 
Classification and Rate, to the Contracting Officer no later than 30 days after the 
unlisted class of employee performs any contract work. The Contracting Officer 
shall review the proposed classification and rate and promptly submit the 
completed SF 1444 (which must include information regarding the agreement or 
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disagreement of the employees’ authorized representatives or the employees 
themselves together with the agency recommendation), and all pertinent 
information to the Wage and Hour Division, Employment Standards 
Administration, U.S. Department of Labor. The Wage and Hour Division will 
approve, modify, or disapprove the action or render a final determination in the 
event of disagreement within 30 days of receipt or will notify the Contracting 
Officer within 30 days of receipt that additional time is necessary. 
 
(iii) The final determination of the conformance action by the Wage and Hour 
Division shall be transmitted to the Contracting Officer who shall promptly notify 
the Contractor of the action taken. Each affected employee shall be furnished by 
the Contractor with a written copy of such determination or it shall be posted as a 
part of the wage determination. 
 
(iv) 

(A) The process of establishing wage and fringe benefit rates that bear a 
reasonable relationship to those listed in a wage determination cannot be 
reduced to any single formula. The approach used may vary from wage 
determination to wage determination depending on the circumstances. 
Standard wage and salary administration practices which rank various job 
classifications by pay grade pursuant to point schemes or other job factors 
may, for example, be relied upon. Guidance may also be obtained from the 
way different jobs are rated under Federal pay systems (Federal Wage 
Board Pay System and the General Schedule) or from other wage 
determinations issued in the same locality. Basic to the establishment of 
any conformable wage rate(s) is the concept that a pay relationship should 
be maintained between job classifications based on the skill required and 
the duties performed. 
 
(B) In the case of a contract modification, an exercise of an option, or 
extension of an existing contract, or in any other case where a Contractor 
succeeds a contract under which the classification in question was 
previously conformed pursuant to paragraph (c) of this clause, a new 
conformed wage rate and fringe benefits may be assigned to the 
conformed classification by indexing (i.e., adjusting) the previous 
conformed rate and fringe benefits by an amount equal to the average 
(mean) percentage increase (or decrease, where appropriate) between the 
wages and fringe benefits specified for all classifications to be used on the 
contract which are listed in the current wage determination, and those 
specified for the corresponding classifications in the previously applicable 
wage determination. Where conforming actions are accomplished in 
accordance with this paragraph prior to the performance of contract work 
by the unlisted class of employees, the Contractor shall advise the 
Contracting Officer of the action taken but the other procedures in 
subdivision (c)(2)(ii) of this clause need not be followed. 
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(C) No employee engaged in performing work on this contract shall in any 
event be paid less than the currently applicable minimum wage specified 
under section 6(a)(1) of the Fair Labor Standards Act of 1938, as 
amended. 

 
(v) The wage rate and fringe benefits finally determined under this subparagraph 
(c)(2) of this clause shall be paid to all employees performing in the classification 
from the first day on which contract work is performed by them in the 
classification. Failure to pay the unlisted employees the compensation agreed 
upon by the interested parties and/or finally determined by the Wage and Hour 
Division retroactive to the date such class of employees commenced contract 
work shall be a violation of the Act and this contract. 
 
(vi) Upon discovery of failure to comply with subparagraph (c)(2) of this clause, 
the Wage and Hour Division shall make a final determination of conformed 
classification, wage rate, and/or fringe benefits which shall be retroactive to the 
date such class or classes of employees commenced contract work. 
 

(3) Adjustment of compensation. If the term of this contract is more than 1 year, the 
minimum monetary wages and fringe benefits required to be paid or furnished thereunder 
to service employees under this contract shall be subject to adjustment after 1 year and 
not less often than once every 2 years, under wage determinations issued by the Wage 
and Hour Division. 
 

   (d) Obligation to furnish fringe benefits. The Contractor or subcontractor may discharge the 
obligation to furnish fringe benefits specified in the attachment or determined under 
subparagraph (c)(2) of this clause by furnishing equivalent combinations of bona fide fringe 
benefits, or by making equivalent or differential cash payments, only in accordance with Subpart 
D of 29 CFR Part 4. 

 
   (e) Minimum wage. In the absence of a minimum wage attachment for this contract, neither the 
Contractor nor any subcontractor under this contract shall pay any person performing work 
under this contract (regardless of whether the person is a service employee) less than the 
minimum wage specified by section 6(a)(1) of the Fair Labor Standards Act of 1938. Nothing in 
this clause shall relieve the Contractor or any subcontractor of any other obligation under law or 
contract for payment of a higher wage to any employee. 
 
   (f) Successor contracts. If this contract succeeds a contract subject to the Act under which 
substantially the same services were furnished in the same locality and service employees were 
paid wages and fringe benefits provided for in a collective bargaining agreement, in the absence 
of the minimum wage attachment for this contract setting forth such collectively bargained wage 
rates and fringe benefits, neither the Contractor nor any subcontractor under this contract shall 
pay any service employee performing any of the contract work (regardless of whether or not 
such employee was employed under the predecessor contract), less than the wages and fringe 
benefits provided for in such collective bargaining agreement, to which such employee would 
have been entitled if employed under the predecessor contract, including accrued wages and 
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fringe benefits and any prospective increases in wages and fringe benefits provided for under 
such agreement. No Contractor or subcontractor under this contract may be relieved of the 
foregoing obligation unless the limitations of 29 CFR 4.1b(b) apply or unless the Secretary of 
Labor or the Secretary’s authorized representative finds, after a hearing as provided in 29 CFR 
4.10 that the wages and/or fringe benefits provided for in such agreement are substantially at 
variance with those which prevail for services of a character similar in the locality, or 
determines, as provided in 29 CFR 4.11, that the collective bargaining agreement applicable to 
service employees employed under the predecessor contract was not entered into as a result of 
arm’s length negotiations. Where it is found in accordance with the review procedures provided 
in 29 CFR 4.10 and/or 4.11 and Parts 6 and 8 that some or all of the wages and/or fringe benefits 
contained in a predecessor Contractor’s collective bargaining agreement are substantially at 
variance with those which prevail for services of a character similar in the locality, and/or that 
the collective bargaining agreement applicable to service employees employed under the 
predecessor contract was not entered into as a result of arm’s length negotiations, the 
Department will issue a new or revised wage determination setting forth the applicable wage 
rates and fringe benefits. Such determination shall be made part of the contract or subcontract, in 
accordance with the decision of the Administrator, the Administrative Law Judge, or the Board 
of Service Contract Appeals, as the case may be, irrespective of whether such issuance occurs 
prior to or after the award of a contract or subcontract (53 Comp. Gen. 401 (1973)).  In the case 
of a wage determination issued solely as a result of a finding of substantial variance, such 
determination shall be effective as of the date of the final administrative decision. 
 
   (g) Notification to employees. The Contractor and any subcontractor under this contract shall 
notify each service employee commencing work on this contract of the minimum monetary wage 
and any fringe benefits required to be paid pursuant to this contract, or shall post the wage 
determination attached to this contract. The poster provided by the Department of Labor 
(Publication WH 1313) shall be posted in a prominent and accessible place at the worksite. 
Failure to comply with this requirement is a violation of section 2(a)(4) of the Act and of this 
contract. 
 
   (h) Safe and sanitary working conditions. The Contractor or subcontractor shall not permit any 
part of the services called for by this contract to be performed in buildings or surroundings or 
under working conditions provided by or under the control or supervision of the Contractor or 
subcontractor which are unsanitary, hazardous, or dangerous to the health or safety of the service 
employees. The Contractor or subcontractor shall comply with the safety and health standards 
applied under 29 CFR Part 1925. 
 

(i) Records.  
(1) The Contractor and each subcontractor performing work subject to the Act shall 

make and maintain for 3 years from the completion of the work, and make them 
available for inspection and transcription by authorized representatives of the Wage 
and Hour Division, Employment Standards Administration, a record of the 
following: 

 
 (i) For each employee subject to the Act - 
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(A) Name and address and social security number; 
 
(B) Correct work classification or classifications, rate or rates of monetary 
wages paid and fringe benefits provided, rate or rates of payments in lieu 
of fringe benefits, and total daily and weekly compensation; 
 
(C) Daily and weekly hours worked by each employee; and 
 
(D) Any deductions, rebates, or refunds from the total daily or weekly 
compensation of each employee. 
 

(ii) For those classes of service employees not included in any wage 
determination attached to this contract, wage rates or fringe benefits determined 
by the interested parties or by the Administrator or authorized representative 
under the terms of paragraph (c) of this clause.  A copy of the report required by 
subdivision (c)(2)(ii) of this clause will fulfill this requirement. 

 
(iii) Any list of the predecessor Contractor’s employees which had been furnished 
to the Contractor as prescribed by paragraph (n) of this clause. 
 

(2) The Contractor shall also make available a copy of this contract for inspection or 
transcription by authorized representatives of the Wage and Hour Division. 

 
(3) Failure to make and maintain or to make available these records for inspection and 
transcription shall be a violation of the regulations and this contract, and in the case of 
failure to produce these records, the Contracting Officer, upon direction of the 
Department of Labor and notification to the Contractor, shall take action to cause 
suspension of any further payment or advance of funds until the violation ceases. 
 
(4) The Contractor shall permit authorized representatives of the Wage and Hour 
Division to conduct interviews with employees at the worksite during normal working 
hours. 

 
   (j) Pay periods. The Contractor shall unconditionally pay to each employee subject to the Act 
all wages due free and clear and without subsequent deduction (except as otherwise provided by 
law or regulations, 29 CFR Part 4), rebate, or kickback on any account. These payments shall be 
made no later than one pay period following the end of the regular pay period in which the 
wages were earned or accrued. A pay period under this Act may not be of any duration longer 
than semi-monthly. 
 
   (k) Withholding of payments and termination of contract. The Contracting Officer shall 
withhold or cause to be withheld from the Government Prime Contractor under this or any other 
Government contract with the Prime Contractor such sums as an appropriate official of the 
Department of Labor requests or such sums as the Contracting Officer decides may be necessary 
to pay underpaid employees employed by the Contractor or subcontractor. In the event of failure 
to pay any employees subject to the Act all or part of the wages or fringe benefits due under the 
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Act, the Contracting Officer may, after authorization or by direction of the Department of Labor 
and written notification to the Contractor, take action to cause suspension of any further payment 
or advance of funds until such violations have ceased. Additionally, any failure to comply with 
the requirements of this clause may be grounds for termination of the right to proceed with the 
contract work. In such event, the Government may enter into other contracts or arrangements for 
completion of the work, charging the Contractor in default with any additional cost. 
 
   (l) Subcontracts. The Contractor agrees to insert this clause in all subcontracts subject to the 
Act. 
 
   (m) Collective bargaining agreements applicable to service employees. If wages to be paid or 
fringe benefits to be furnished any service employees employed by the Government Prime 
Contractor or any subcontractor under the contract are provided for in a collective bargaining 
agreement which is or will be effective during any period in which the contract is being 
performed, the Government Prime Contractor shall report such fact to the Contracting Officer, 
together with full information as to the application and accrual of such wages and fringe benefits, 
including any prospective increases, to service employees engaged in work on the contract, and a 
copy of the collective bargaining agreement. Such report shall be made upon commencing 
performance of the contract, in the case of collective bargaining agreements effective at such 
time, and in the case of such agreements or provisions or amendments thereof effective at a later 
time during the period of contract performance such agreements shall be reported promptly after 
negotiation thereof. 
 
   (n) Seniority list. Not less than 10 days prior to completion of any contract being performed at 
a Federal facility where service employees may be retained in the performance of the succeeding 
contract and subject to a wage determination which contains vacation or other benefit provisions 
based upon length of service with a Contractor (predecessor) or successor (29 CFR 4.173), the 
incumbent Prime Contractor shall furnish the Contracting Officer a certified list of the names of 
all service employees on the Contractor’s or subcontractor’s payroll during the last month of 
contract performance. Such list shall also contain anniversary dates of employment on the 
contract either with the current or predecessor Contractors of each such service employee. The 
Contracting Officer shall turn over such list to the successor Contractor at the commencement of 
the succeeding contract. 
 
   (o) Rulings and interpretations. Rulings and interpretations of the Act are contained in 
Regulations, 29 CFR Part 4. 
 
    (p) Contractor’s certification. 
  (1) By entering into this contract, the Contractor (and officials thereof) certifies that 

neither it (nor he or she) nor any person or firm who has a substantial interest in the 
Contractor’s firm is a person or firm ineligible to be awarded Government contracts by 
virtue of the sanctions imposed under section 5 of the Act. 

 
(2) No part of this contract shall be subcontracted to any person or firm ineligible for 
award of a Government contract under section 5 of the Act. 
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(3) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C. 1001. 
 

   (q) Variations, tolerances, and exemptions involving employment. Notwithstanding any of the 
provisions in paragraphs (b) through (o) of this clause, the following employees may be 
employed in accordance with the following variations, tolerances, and exemptions, which the 
Secretary of Labor, pursuant to section 4(b) of the Act prior to its amendment by Pub. L. 92-473, 
found to be necessary and proper in the public interest or to avoid serious impairment of the 
conduct of Government business: 

 
(1) Apprentices, student-learners, and workers whose earning capacity is impaired by 
age, physical or mental deficiency, or injury may be employed at wages lower than the 
minimum wages otherwise required by section 2(a)(1) or 2(b)(1) of the Act without 
diminishing any fringe benefits or cash payments in lieu thereof required under section 
2(a)(2) of the Act, in accordance with the conditions and procedures prescribed for the 
employment of apprentices, student-learners, handicapped persons, and handicapped 
clients of sheltered workshops under section 14 of the Fair Labor Standards Act of 1938, 
in the regulations issued by the Administrator (29 CFR Parts 520, 521, 524, and 525). 
 
(2) The Administrator will issue certificates under the Act for the employment of 
apprentices, student-learners, handicapped persons, or handicapped clients of sheltered 
workshops not subject to the Fair Labor Standards Act of 1938, or subject to different 
minimum rates of pay under the two acts, authorizing appropriate rates of minimum 
wages (but without changing requirements concerning fringe benefits or supplementary 
cash payments in lieu thereof), applying procedures prescribed by the applicable 
regulations issued under the Fair Labor Standards Act of 1938 ( 29 CFR Parts 520, 521, 
524, and 525). 
 
(3) The Administrator will also withdraw, annul, or cancel such certificates in accordance 
with the regulations in 29 CFR Parts 525 and 528. 
 

   (r) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for 
the work they perform when they are employed and individually registered in a bona fide 
apprenticeship program registered with a State Apprenticeship Agency which is recognized by 
the U.S. Department of Labor, or if no such recognized agency exists in a State, under a program 
registered with the Bureau of Apprenticeship and Training, Employment and Training 
Administration, U.S. Department of Labor. Any employee who is not registered as an apprentice 
in an approved program shall be paid the wage rate and fringe benefits contained in the 
applicable wage determination for the journeyman classification of work actually performed. 
The wage rates paid apprentices shall not be less than the wage rate for their level of progress set 
forth in the registered program, expressed as the appropriate percentage of the journeyman’s rate 
contained in the applicable wage determination. The allowable ratio of apprentices to 
journeymen employed on the contract work in any craft classification shall not be greater than 
the ratio permitted to the Contractor as to his entire work force under the registered program. 
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   (s) Tips. An employee engaged in an occupation in which the employee customarily and 
regularly receives more than $30 a month in tips may have the amount of these tips credited by 
the employer against the minimum wage required by section 2(a)(1) or section 2(b)(1) of the 
Act, in accordance with section 3(m) of the Fair Labor Standards Act and Regulations, 29 CFR 
Part 531. However, the amount of credit shall not exceed $1.34 per hour beginning January 1, 
1981. To use this provision - 

 
(1) The employer must inform tipped employees about this tip credit allowance before 
the credit is utilized; 
 
(2) The employees must be allowed to retain all tips (individually or through a pooling 
arrangement and regardless of whether the employer elects to take a credit for tips 
received); 
 
(3) The employer must be able to show by records that the employee receives at least the 
applicable Service Contract Act minimum wage through the combination of direct wages 
and tip credit; and 
 
(4) The use of such tip credit must have been permitted under any predecessor collective 
bargaining agreement applicable by virtue of section 4(c) of the Act. 
 

   (t) Disputes concerning labor standards. The U.S. Department of Labor has set forth in 29 CFR 
Parts 4, 6, and 8 procedures for resolving disputes concerning labor standards requirements. 
Such disputes shall be resolved in accordance with those procedures and not the Disputes clause 
of this contract. Disputes within the meaning of this clause include disputes between the 
Contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of 
Labor, or the employees or their representatives. 

 
I.46 52.222-42  STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES  

(MAY 1989) 
 
   In compliance with the Service Contract Act of 1965, as amended, and the regulations of the 
Secretary of Labor (29 CFR Part 4), this clause identifies the classes of service employees 
expected to be employed under the contract and states the wages and fringe benefits payable to 
each if they were employed by the contracting agency subject to the provisions of 5 U.S.C. 5341 
or 5332. 
 

This Statement is for Information Only: 
It is not a Wage Determination 

 
 
 EMPLOYEE CLASS 

 
MONETARY WAGE - FRINGE 
BENEFITS 

 
IGUA Guards 

 
11.63 

 
Boiler Operator Helper 

 
15.19 
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Carpenter 

 
18.05 

 
Carpenter, Apprentice 

 
15.19 

 
Chemical Operator 

 
18.05 

 
Electrician 

 
18.05 

 
Electrician, Apprentice 

 
15.19 

 
Hazwat 

 
16.34 

 
Heavy Equipment Operator 

 
18.05 

 
Industrial Vacuum Loader Operator 

 
14.61 

 
Industrial Mechanic 

 
18.05 

 
Instrument Mechanic, Apprentice 

 
15.19 

 
Laborer, General 

 
13.47 

 
Laborer, Transportation 

 
13.47 

 
Laundry Worker 

 
13.47 

 
Locomotive/Switchman 

 
18.05 

 
Machinist 

 
18.05 

 
Mason 

 
18.05 

 
Millwright 

 
18.05 

 
Millwright, Apprentice 

 
15.19 

 
Motor Vehicle Operator 

 
16.34 

 
Oiler 

 
14.61 

 
Painter 

 
18.05 

 
Pipefitter 

 
18.05 

 
Pipefitter, Apprentice 

 
15.19 

 
Porter 

 
13.47 

 
Private Motor Carrier Operator 

 
18.05 

 
Professional Warehouse Attendant 

 
14.61 

 
Pump Operator 

 
15.19 
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QA Checker 16.34 
 
Respirator Wash 

 
14.08 

 
Rigger 

 
18.05 

 
Stationary Engineer 

 
18.05 

 
Waste Water Plant Operator 

 
18.05 

 
Water Plant Operator 

 
18.05 

 
Welder 

 
18.05 

 
Mailroom Supply Specialist 

 
8.51 

 
Word Processing Technician III 

 
10.68 

 
Accounting Technician II 

 
10.68 

 
Information/Records Specialist II 

 
8.51 

 
Information Mgmt. Technician II 

 
10.68 

 
Inventory Supply Specialist 

 
10.68 

 
Medical Assistant 

 
10.68 

 
Procurement Technician II 

 
10.68 

 
Secretary III 

 
10.68 

 
Engineer Aide II 

 
10.68 

 
Environmental/Laboratory Technician II 

 
8.51 

 
Information/Records Specialist III 

 
10.68 

 
Lead Mailroom Supply Specialist 

 
13.23 

 
Procurement Technician III 

 
13.23 

 
Sr. Reproduction Equipment Operator 

 
13.23 

 
Quality Verifier II 

 
10.68 

 
Environmental/Lab Technician III 

 
10.68 

 
Health Physics Technician III 

 
10.68 

 
Drafter III 

 
10.68 

 
Radiation Control Technician III 

 
10.68 
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Sr. Accounting Technician 13.23 
 
Sr. HR/Industrial Relations Specialist 

 
13.23 

 
Engineer Aide III 

 
13.23 

 
Sr. Graphics Artist  

 
13.23 

 
Engineer Technician 

 
13.23 

 
Sr. Drafter 

 
13.23 

 
Sr. Env./Laboratory Technician 

 
13.23 

 
Sr. Executive Secretary 

 
13.23 

 
Sr. Firefighter/Emergency Response Specialist 

 
13.23 

 
Sr. Radiation Control Technician 

 
13.23 

 
Sr. Health Physics Technician 

 
13.23 

 
Sr. Industrial Hygiene Technician 

 
13.23 

 
Sr. Quality Verifier 

 
13.23 

 
I.47 52.222-47  SERVICE CONTRACT ACT (SCA) MINIMUM WAGES AND 

FRINGE BENEFITS  (MAY 1989) 
An SCA wage determination applicable to this work has been requested from the U.S. 
Department of Labor. If an SCA wage determination is not incorporated herein, the 
bidders/offerors shall consider the economic terms of the collective bargaining agreement (CBA) 
between the incumbent Contractor ____________ and the __________ (union). If the economic 
terms of the collective bargaining agreement or the collective bargaining agreement itself is not 
attached to the solicitation, copies can be obtained from the Contracting Officer. Pursuant to 
Department of Labor Regulation, 29 CFR 4.1b and paragraph (g) of the clause at 52.222-41, 
Service Contract Act of 1965, as amended, the economic terms of that agreement will apply to 
the contract resulting from this solicitation, notwithstanding the absence of a wage determination 
reflecting such terms, unless it is determined that the agreement was not the result of arm's 
length negotiations or that after a hearing pursuant to section 4(c) of the Act, the economic terms 
of the agreement are substantially at variance with the wages prevailing in the area. 
 
I.48 52.223-3  HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL 

SAFETY DATA  (JAN 1997) AND ALTERNATE I  (JUL 1995) 
 
   (a) "Hazardous material," as used in this clause, includes any material defined as hazardous 
under the latest version of Federal Standard No. 313 (including revisions adopted during the 
term of the contract). 
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   (b) The Contractor must list any hazardous material, as defined in paragraph (a) of this clause, 
to be delivered under this contract. The hazardous material shall be properly identified and 
include any applicable identification number, such as National Stock Number or Special Item 
Number. This information shall also be included on the Material Safety Data Sheet submitted 
under this contract. 
 

Material (If none, insert “None”) 
_____________ 
 
 
Identification No. 
______________ 

 
   (c) This list must be updated during performance of the contract whenever the Contractor 
determines that any other material to be delivered under this contract is hazardous. 
 
   (d) The apparently successful Contractor agrees to submit, for each item as required prior to 
award, a Material Safety Data Sheet, meeting the requirements of 29 CFR 1910.1200(g) and the 
latest version of Federal Standard No. 313, for all hazardous material identified in paragraph (b) 
of this clause. Data shall be submitted in accordance with Federal Standard No. 313, whether or 
not the apparently successful Contractor is the actual manufacturer of these items. Failure to 
submit the Material Safety Data Sheet prior to award may result in the apparently successful 
Contractor being considered nonresponsible and ineligible for award. 

 
   (e) If, after award, there is a change in the composition of the item(s) or a revision to Federal 
Standard No. 313, which renders incomplete or inaccurate the data submitted under paragraph 
(d) of this clause, the Contractor shall promptly notify the Contracting Officer and resubmit the 
data. 
 
   (f) Neither the requirements of this clause nor any act or failure to act by the Government shall 
relieve the Contractor of any responsibility or liability for the safety of Government, Contractor, 
or subcontractor personnel or property. 
 
   (g) Nothing contained in this clause shall relieve the Contractor from complying with 
applicable Federal, State, and local laws, codes, ordinances, and regulations (including the 
obtaining of licenses and permits) in connection with hazardous material.  
 
   (h) The Government’s rights in data furnished under this contract with respect to hazardous 
material are as follows: 

 
(1) To use, duplicate and disclose any data to which this clause is applicable. The 
purposes of this right are to - 

 
(i) Apprise personnel of the hazards to which they may be exposed in using, 
handling, packaging, transporting, or disposing of hazardous materials; 
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(ii) Obtain medical treatment for those affected by the material; and 
 
(iii) Have others use, duplicate, and disclose the data for the Government for 
these purposes. 
 

(2) To use, duplicate, and disclose data furnished under this clause, in accordance with 
subparagraph (h)(1) of this clause, in precedence over any other clause of this contract 
providing for rights in data. 
 
(3) The Government is not precluded from using similar or identical data acquired from 
other sources. 

 
   (i) Except as provided in paragraph (i)(2), the Contractor shall prepare and submit a sufficient 
number of Material Safety Data Sheets (MSDS’s), meeting the requirements of 29 CFR 
1910.1200(g) and the latest version of Federal Standard No. 313, for all hazardous materials 
identified in paragraph (b) of this clause. 
 

(1) For items shipped to consignees, the Contractor shall include a copy of the MSDS’s 
with the packing list or other suitable shipping document which accompanies each 
shipment.  Alternatively, the Contractor is permitted to transmit MSDS’s to consignees in 
advance of receipt of shipments by consignees, if authorized in writing by the 
Contracting Officer. 
 
(2) For items shipped to consignees identified by mailing address as agency depots, 
distribution centers or customer supply centers, the Contractor shall provide one copy of 
the MSDS’s in or on each shipping container.  If affixed to the outside of each container, 
the MSDS’s must be placed in a weather resistant envelope. 

 
I.49 52.223-5  POLLUTION PREVENTION AND RIGHT-TO-KNOW 

INFORMATION  (APR 1998) 
 
   (a) Executive Order 12856 of August 3, 1993, requires Federal facilities to comply with the 
provisions of the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) 
(42 U.S.C. 11001-11050) and the Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13101-
13109). 
 
   (b) The Contractor shall provide all information needed by the Federal facility to comply with 
the emergency planning reporting requirements of Section 302 of EPCRA; the emergency notice 
requirements of Section 304 of EPCRA; the list of Material Safety Data Sheets required by 
Section 311 of EPCRA; the emergency and hazardous chemical inventory forms of Section 312 
of EPCRA; the toxic chemical release inventory of Section 313 of EPCRA, which includes the 
reduction and recycling information required by Section 6607 of PPA; and the toxic chemical 
reduction goals requirements of Section 3-302 of Executive Order 12856. 
 
I.50 52.223-6  DRUG-FREE WORKPLACE  (MAY 2001) 
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   (a) Definitions. As used in this clause -- 

   "Controlled substance" means a controlled substance in schedules I through V of section 202 
of the Controlled Substances Act (21 U.S.C. 812) and as further defined in regulation at 21 CFR 
1308.11 -- 1308.15. 

   "Conviction" means a finding of guilt (including a plea of nolo contendere) or imposition of 
sentence, or both, by any judicial body charged with the responsibility to determine violations of 
the Federal or State criminal drug statutes. 

   "Criminal drug statute" means a Federal or non-Federal criminal statute involving the 
manufacture, distribution, dispensing, possession, or use of any controlled substance. 

   "Drug-free workplace" means the site(s) for the performance of work done by the Contractor in 
connection with a specific contract where employees of the Contractor are prohibited from 
engaging in the unlawful manufacture, distribution, dispensing, possession, or use of a controlled 
substance. 

   "Employee" means an employee of a Contractor directly engaged in the performance of work 
under a Government contract. "Directly engaged" is defined to include all direct cost employees 
and any other Contractor employee who has other than a minimal impact or involvement in 
contract performance. 

   "Individual" means an offeror/contractor that has no more than one employee including the 
offeror/contractor. 

   (b) The Contractor, if other than an individual, shall -- within 30 days after award (unless a 
longer period is agreed to in writing for contracts of 30 days or more performance duration), or 
as soon as possible for contracts of less than 30 days performance duration -- 

(1) Publish a statement notifying its employees that the unlawful manufacture, 
distribution, dispensing, possession, or use of a controlled substance is prohibited in the 
Contractor's workplace and specifying the actions that will be taken against employees 
for violations of such prohibition; 

(2) Establish an ongoing drug-free awareness program to inform such employees about -- 

(i) The dangers of drug abuse in the workplace; 

(ii) The Contractor's policy of maintaining a drug-free workplace; 

(iii) Any available drug counseling, rehabilitation, and employee assistance 
programs; and 

(iv) The penalties that may be imposed upon employees for drug abuse violations 
occurring in the workplace; 

(3) Provide all employees engaged in performance of the contract with a copy of the 
statement required by subparagraph (b)(1) of this clause; 
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(4) Notify such employees in writing in the statement required by subparagraph (b)(1) of 
this clause that, as a condition of continued employment on this contract, the employee 
will -- 

(i) Abide by the terms of the statement; and 

(ii) Notify the employer in writing of the employee's conviction under a criminal 
drug statute for a violation occurring in the workplace no later than 5 days after 
such conviction; 

(5) Notify the Contracting Officer in writing within 10 days after receiving notice under 
subdivision (b)(4)(ii) of this clause, from an employee or otherwise receiving actual 
notice of such conviction. The notice shall include the position title of the employee; 

(6) Within 30 days after receiving notice under subdivision (b)(4)(ii) of this clause of a 
conviction, take one of the following actions with respect to any employee who is 
convicted of a drug abuse violation occurring in the workplace: 

(i) Taking appropriate personnel action against such employee, up to and 
including termination; or 

(ii) Require such employee to satisfactorily participate in a drug abuse assistance 
or rehabilitation program approved for such purposes by a Federal, State, or local 
health, law enforcement, or other appropriate agency; and 

(7) Make a good faith effort to maintain a drug-free workplace through implementation 
of subparagraphs (b)(1) though (b)(6) of this clause. 

   (c) The Contractor, if an individual, agrees by award of the contract or acceptance of a 
purchase order, not to engage in the unlawful manufacture, distribution, dispensing, possession, 
or use of a controlled substance while performing this contract. 

   (d) In addition to other remedies available to the Government, the Contractor's failure to 
comply with the requirements of paragraph (b) or (c) of this clause may, pursuant to FAR 
23.506, render the Contractor subject to suspension of contract payments, termination of the 
contract or default, and suspension or debarment. 
 
I.51 52.223-7  NOTICE OF RADIOACTIVE MATERIALS  (JAN 1997) 
 
   (a) The Contractor shall notify the Contracting Officer or designee, in writing, 30 days prior to 
the delivery of, or prior to completion of any servicing required by this contract of, items 
containing either (1) radioactive material requiring specific licensing under the regulations 
issued pursuant to the Atomic Energy Act of 1954, as amended, as set forth in Title 10 of the 
Code of Federal Regulations, in effect on the date of this contract, or (2) other radioactive 
material not requiring specific licensing in which the specific activity is greater than 0.002 
microcuries per gram or the activity per item equals or exceeds 0.01 microcuries. Such notice 
shall specify the part or parts of the items which contain radioactive materials, a description of 
the materials, the name and activity of the isotope, the manufacturer of the materials, and any 
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other information known to the Contractor which will put users of the items on notice as to the 
hazards involved (OMB No. 9000-0107). 
 
   (b) If there has been no change affecting the quantity of activity, or the characteristics and 
composition of the radioactive material from deliveries under this contract or prior contracts, the 
Contractor may request that the Contracting Officer or designee waive the notice requirement in 
paragraph (a) of this clause. Any such request shall - 

 
(1) Be submitted in writing; 
 
(2) State that the quantity of activity, characteristics, and composition of the radioactive 
material have not changed; and 
 
(3) Cite the contract number on which the prior notification was submitted and the 
contracting office to which it was submitted. 
 

   (c) All items, parts, or subassemblies which contain radioactive materials in which the specific 
activity is greater than 0.002 microcuries per gram or activity per item equals or exceeds 0.01 
microcuries, and all containers in which such items, parts or subassemblies are delivered to the 
Government shall be clearly marked and labeled as required by the latest revision of MIL-STD 
129 in effect on the date of the contract. 
 
   (d) This clause, including this paragraph (d), shall be inserted in all subcontracts for 
radioactive materials meeting the criteria in paragraph (a) of this clause. 
 
I.52 52.223-10  WASTE REDUCTION PROGRAM  (AUG 2000) 
(a) Definitions. As used in this clause- 

"Recycling" means the series of activities, including collection, separation, and processing, by 
which products or other materials are recovered from the solid waste stream for use in the form 
of raw materials in the manufacture of products other than fuel for producing heat or power by 
combustion. 

"Waste prevention" means any change in the design, manufacturing, purchase, or use of 
materials or products (including packaging) to reduce their amount or toxicity before they are 
discarded. Waste prevention also refers to the reuse of products or materials. 

"Waste reduction" means preventing or decreasing the amount of waste being generated through 
waste prevention, recycling, or purchasing recycled and environmentally preferable products. 

(b) Consistent with the requirements of Section 701 of Executive Order 13101, the Contractor 
shall establish a program to promote cost-effective waste reduction in all operations and facilities 
covered by this contract. The Contractor's programs shall comply with applicable Federal, State, 
and local requirements, specifically including Section 6002 of the Resource Conservation and 
Recovery Act (42 U.S.C. 6962, et seq.) and implementing regulations (40 CFR part 247). 
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I.53 52.223-11  OZONE-DEPLETING SUBSTANCES  (MAY 2001) 
 

   (a)  Definition. "Ozone-depleting substance," as used in this clause, means any 
substance the Environmental Protection Agency designates in 40 CFR part 82 as-  

 
(1) Class I, including, but not limited to, chlorofluorocarbons, halons, carbon 
tetrachloride, and methyl chloroform; or  
 
(2) Class II, including, but not limited to, hydrochlorofluorocarbons.  

 
   (b) The Contractor shall label products which contain or are manufactured with ozone-
depleting substances in the manner and to the extent required by 42 U.S.C. 7671j (b), (c), 
and (d) and 40 CFR part 82, Subpart E, as follows:  

Warning  

Contains (or manufactured with, if applicable) *_______, a substance(s) which 
harm(s) public health and environment by destroying ozone in the upper 
atmosphere.  

* The Contractor shall insert the name of the substance(s).  
 
I.54 52.223-12  REFRIGERATION EQUIPMENT AND AIR CONDITIONERS (MAY 

1995) 
 
   The Contractor shall comply with the applicable requirements of Sections 608 and 609 of the 
Clean Air Act (42 U.S.C. 7671g and 7671h) as each or both apply to this contract. 
 
I.55 52.223-14  TOXIC CHEMICAL RELEASE REPORTING  (OCT 2000) 
 
   (a) Unless otherwise exempt, the Contractor, as owner or operator of a facility used in the 
performance of this contract, shall file by July 1 for the prior calendar year an annual Toxic 
Chemical Release Inventory Form (Form R) as described in sections 313(a) and (g) of the 
Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) (42 U.S.C. 11023(a) 
and (g)), and section 6607 of the Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106). The 
Contractor shall file, for each facility subject to the Form R filing and reporting requirements, 
the annual Form R throughout the life of the contract.  

   (b) A Contractor owned or operated facility used in the performance of this contract is exempt 
from the requirement to file an annual Form R if--  

   (1) The facility does not manufacture, process, or otherwise use any toxic chemicals 
listed under section 313(c) of EPCRA, 42 U.S.C. 11023(c);  

   (2) The facility does not have 10 or more full-time employees as specified in section 
313(b)(1)(A) of EPCRA, 42 U.S.C. 11023(b)(1)(A);  
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   (3) The facility does not meet the reporting thresholds of toxic chemicals established 
under section 313(f) of EPCRA, 42 U.S.C. 11023(f) (including the alternate thresholds 
at 40 CFR 372.27, provided an appropriate certification form has been filed with EPA);  

   (4) The facility does not fall within Standard Industrial Classification Code (SIC) major 
groups 20 through 39 or their corresponding North American Industry Classification 
System (NAICS) sectors 31 through 33; or  

   (5) The facility is not located within any State of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the United 
States Virgin Islands, the Northern Mariana Islands, or any other territory or possession 
over which the United States has jurisdiction.  

   (c) If the Contractor has certified to an exemption in accordance with one or more of the 
criteria in paragraph (b) of this clause, and after award of the contract circumstances change so 
that any of its owned or operated facilities used in the performance of this contract is no longer 
exempt--  

(1) The Contractor shall notify the Contracting Officer; and  

(2) The Contractor, as owner or operator of a facility used in the performance of this 
contract that is no longer exempt, shall--  

      (i) Submit a Toxic Chemical Release Inventory Form (Form R) on or before 
July 1 for the prior calendar year during which the facility becomes eligible; 
and  

      (ii) Continue to file the annual Form R for the life of the contract for such 
facility.  

   (d) The Contracting Officer may terminate this contract or take other action as appropriate, if 
the Contractor fails to comply accurately and fully with the EPCRA and PPA toxic chemical 
release filing and reporting requirements.  

   (e) Except for acquisitions of commercial items as defined in FAR Part 2, the Contractor shall-
-  

   (1) For competitive subcontracts expected to exceed $100,000 (including all options), 
include a solicitation provision substantially the same as the provision at FAR 52.223-
13, Certification of Toxic Chemical Release Reporting; and  

   (2) Include in any resultant subcontract exceeding $100,000 (including all options), the 
substance of this clause, except this paragraph (e).  

 
I.56 52.224-1  PRIVACY ACT NOTIFICATION  (APR 1984) 
 
   The Contractor will be required to design, develop, or operate a system of records on 
individuals, to accomplish an agency function subject to the Privacy Act of 1974, Public Law 



DE-AC24-04OH20179 
 

I-72 of 187 
1/16/04 

93-579, December 31, 1974 (5 U.S.C. 552a) and applicable agency regulations. Violation of the 
Act may involve the imposition of criminal penalties. 
 
I.57 52.224-2  PRIVACY ACT  (APR 1984) 
 
(a) The Contractor agrees to - 

 
(1) Comply with the Privacy Act of 1974 (the Act) and the agency rules and regulations 
issued under the Act in the design, development, or operation of any system of records 
on individuals to accomplish an agency function when the contract specifically  
identifies-- 

 
(i) The systems of records; and 
 
(ii) The design, development, or operation work that the Contractor is to perform; 
 

(2) Include the Privacy Act notification contained in this contract in every solicitation 
and resulting subcontract and in every subcontract awarded without a solicitation, when 
the work statement in the proposed subcontract requires the redesign, development, or 
operation of a system of records on individuals that is subject to the Act; and 

 
(3) Include this clause, including this subparagraph (3), in all subcontracts awarded under 
this contract which requires the design, development, or operation of such a system of 
records. 
 

   (b) In the event of violations of the Act, a civil action may be brought against the agency 
involved when the violation concerns the design, development, or operation of a system of 
records on individuals to accomplish an agency function, and criminal penalties may be imposed 
upon the officers or employees of the agency when the violation concerns the operation of a 
system of records on individuals to accomplish an agency function. For purposes of the Act, 
when the contract is for the operation of a system of records on individuals to accomplish an 
agency function, the Contractor is considered to be an employee of the agency. 

 
   (c)(1) "Operation of a system of records," as used in this clause, means performance of any of 
the activities associated with maintaining the system of records, including the collection, use, 
and dissemination of records. 

 
(2) "Record," as used in this clause, means any item, collection, or grouping of 
information about an individual that is maintained by an agency, including, but not 
limited to, education, financial transactions, medical history, and criminal or employment 
history and that contains the person’s name, or the identifying number, symbol, or other 
identifying particular assigned to the individual, such as a fingerprint or voiceprint or a 
photograph. 

 
(3) "System of records on individuals," as used in this clause, means a group of any 
records under the control of any agency from which information is retrieved by the name 
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of the individual or by some identifying number, symbol, or other identifying particular 
assigned to the individual. 

 
I.58 52.225-1  BUY AMERICAN ACT-SUPPLIES  (JUN 2003) 

(a) Definitions. As used in this clause-  
"Component" means an article, material, or supply incorporated directly into an 
end product.  

"Cost of components" means-  
(1) For components purchased by the Contractor, the acquisition cost, including 
transportation costs to the place of incorporation into the end product (whether or 
not such costs are paid to a domestic firm), and any applicable duty (whether or 
not a duty-free entry certificate is issued); or 
 
(2) For components manufactured by the Contractor, all costs associated with the 
manufacture of the component, including transportation costs as described in 
paragraph (1) of this definition, plus allocable overhead costs, but excluding 
profit. Cost of components does not include any costs associated with the 
manufacture of the end product.  
"Domestic end product" means-  
(1) An unmanufactured end product mined or produced in the United States; or  
 
(2) An end product manufactured in the United States, if the cost of its 

components mined, produced, or manufactured in the United States exceeds 
50 percent of the cost of all its components. Components of foreign origin of 
the same class or kind as those that the agency determines are not mined, 
produced, or manufactured in sufficient and reasonably available commercial 
quantities of a satisfactory quality are treated as domestic. Scrap generated, 
collected, and prepared for processing in the United States is considered 
domestic.  

 
"End product" means those articles, materials, and supplies to be acquired under 
the contract for public use. 

"Foreign end product" means an end product other than a domestic end product.  

"United States" means the 50 States, the District of Columbia, and outlying areas.  
 
(b) The Buy American Act (41 U.S.C. 10a - 10d) provides a preference for 

domestic end products for supplies acquired for use in the United States.  
 
(c) Offerors may obtain from the Contracting Officer a list of foreign articles that 

the Contracting Officer will treat as domestic for this contract.  
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(d) The Contractor shall deliver only domestic end products except to the extent 
that it specified delivery of foreign end products in the provision of the 
solicitation entitled "Buy American Act Certificate. 

 
I.59 52.225-13  RESTRICTIONS ON CERTAIN FOREIGN PURCHASES  (JUL 2000) 
 
   (a) The Contractor shall not acquire, for use in the performance of this contract, any supplies or 
services originating from sources within, or that were located in or transported from or through, 
countries whose products are banned from importation into the United States under regulations 
of the Office of Foreign Assets Control, Department of the Treasury. Those countries are Cuba, 
Iran, Iraq, Libya, North Korea, Sudan, the territory of Afghanistan controlled by the Taliban, and 
Serbia (excluding the territory of Kosovo). 
 
   (b) The Contractor shall not acquire for use in the performance of this contract any supplies or 
services from entities controlled by the government of Iraq. 
 
   (c) The Contractor shall insert this clause, including this paragraph (c), in all subcontracts. 
 
I.60 52.227-1  AUTHORIZATON AND CONSENT  (JUL 1995) 
   (a) The Government authorizes and consents to all use and manufacture, in performing this 
contract or any subcontract at any tier, of any invention described in and covered by a United 
States patent 

(1) embodied in the structure or composition of any article the delivery of which is 
accepted by the Government under this contract or 

(2) used in machinery, tools, or methods whose use necessarily results from compliance 
by the Contractor or a subcontractor with 

(i) specifications or written provisions forming a part of this contract or 

(ii) specific written instructions given by the Contracting Officer directing the manner of 
performance. 

The entire liability to the Government for infringement of a patent of the United States 
shall be determined solely by the provisions of the indemnity clause, if any, included in 
this contract or any subcontract hereunder (including any lower-tier subcontract), and the 
Government assumes liability for all other infringement to the extent of the authorization 
and consent herein above granted. 

(b) The Contractor agrees to include, and require inclusion of, this clause, suitably modified to 
identify the parties, in all subcontracts at any tier for supplies or services (including construction, 
architect-engineer services, and materials, supplies, models, samples, and design or testing 
services expected to exceed the simplified acquisition threshold); however, omission of this 
clause from any subcontract, including those at or below the simplified acquisition threshold, 
does not affect this authorization and consent. 
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I.61 52.227-2  NOTICE AND ASSISTANCE REGARDING PATENT AND 
COPYRIGHT INFRINGMENT  (AUG 1996) 

 
   (a) The Contractor shall report to the Contracting Officer, promptly and in reasonable written 
detail, each notice or claim of patent or copyright infringement based on the performance of this 
contract of which the Contractor has knowledge. 

   (b) In the event of any claim or suit against the Government on account of any alleged patent 
or copyright infringement arising out of the performance of this contract or out of the use of any 
supplies furnished or work or services performed under this contract, the Contractor shall furnish 
to the Government, when requested by the Contracting Officer, all evidence and information in 
possession of the Contractor pertaining to such suit or claim. Such evidence and information 
shall be furnished at the expense of the Government except where the Contractor has agreed to 
indemnify the Government. 

   (c) The Contractor agrees to include, and require inclusion of, this clause in all subcontracts at 
any tier for supplies or services (including construction and architect-engineer subcontracts and 
those for material, supplies, models, samples, or design or testing services) expected to exceed 
the simplified acquisition threshold at FAR 2.101. 
 
I.62 52.227-3  PATENT INDEMNITY SUBCONTRACTS  (APR 1984) 
 
   (a) The Contractor shall indemnify the Government and its officers, agents, and employees 
against liability, including costs, for infringement of any United States patent (except a patent 
issued upon an application that is now or may hereafter be withheld from issue pursuant to a 
Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of supplies, the 
performance of services, or the construction, alteration, modification, or repair of real property 
(hereinafter referred to as "construction work") under this contract, or out of the use or disposal 
by or for the account of the Government of such supplies or construction work. 

   (b) This indemnity shall not apply unless the Contractor shall have been informed as soon as 
practicable by the Government of the suit or action alleging such infringement and shall have 
been given such opportunity as is afforded by applicable laws, rules, or regulations to participate 
in its defense. Further, this indemnity shall not apply to -- 

(1) An infringement resulting from compliance with specific written instructions of the 
Contracting Officer directing a change in the supplies to be delivered or in the materials 
or equipment to be used, or directing a manner of performance of the contract not 
normally used by the Contractor; 

(2) An infringement resulting from addition to or change in supplies or components 
furnished or construction work performed that was made subsequent to delivery or 
performance; or 

(3) A claimed infringement that is unreasonably settled without the consent of the 
Contractor, unless required by final decree of a court of competent jurisdiction. 
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I.63 52.227-6  ROYALTY INFORMATION  (APR 1984) 
 
   (a) Cost or charges for royalties. When the response to this solicitation contains costs or 
charges for royalties totaling more than $250, the following information shall be included in the 
response relating to each separate item of royalty or license fee: 

(1) Name and address of licensor. 

(2) Date of license agreement. 

(3) Patent numbers, patent application serial numbers, or other basis on which the royalty 
is payable. 

(4) Brief description, including any part or model numbers of each contract item or 
component on which the royalty is payable. 

(5) Percentage or dollar rate of royalty per unit. 

(6) Unit price of contract item. 

(7) Number of units. 

(8) Total dollar amount of royalties. 

   (b) Copies of current licenses. In addition, if specifically requested by the Contracting Officer 
before execution of the contract, the offeror shall furnish a copy of the current license agreement 
and an identification of applicable claims of specific patents. 
 
I.64 52.227-16  ADDITIONAL DATA REQUIREMENTS  (JUNE 1987) 
 

   (a) In addition to the data (as defined in the clause at 52.227-14, Rights in Data-General 
clause or other equivalent included in this contract) specified elsewhere in this contract to 
be delivered, the Contracting Officer may, at any time during contract performance or 
within a period of 3 years after acceptance of all items to be delivered under this contract, 
order any data first produced or specifically used in the performance of this contract.  

 
   (b) The Rights in Data-General clause or other equivalent included in this contract is 
applicable to all data ordered under this Additional Data Requirements clause. Nothing 
contained in this clause shall require the Contractor to deliver any data the withholding of 
which is authorized by the Rights in Data-General or other equivalent clause of this 
contract, or data which are specifically identified in this contract as not subject to this 
clause.  
 
   (c) When data are to be delivered under this clause, the Contractor will be compensated 
for converting the data into the prescribed form, for reproduction, and for delivery.  
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   (d) The Contracting Officer may release the Contractor from the requirements of this 
clause for specifically identified data items at any time during the 3-year period set forth 
in paragraph (a) of this clause.  
 
I.65 52.227-23  RIGHTS TO PROPOSAL DATA (TECHNICAL)  (JUN 1987) 
 
   Except for data contained on pages _______, it is agreed that as a condition of award of this 
contract, and notwithstanding the conditions of any notice appearing thereon, the Government 
shall have unlimited rights (as defined in the “Rights in Data-General” clause contained in this 
contract) in and to the technical data contained in the proposal dated __________, upon which 
this contract is based. 
 
I.66 52.228-7  INSURANCE-LIABILITY TO THIRD PERSONS  (MAR 1996) 

   (a) 

(1) Except as provided in paragraph (a)(2) of this clause, the Contractor shall 
provide and maintain workers' compensation, employer's liability, comprehensive 
general liability (bodily injury), comprehensive automobile liability (bodily injury 
and property damage) insurance, and such other insurance as the Contracting 
Officer may require under this contract.  
 
(2) The Contractor may, with the approval of the Contracting Officer, maintain a 
self-insurance program, provided that, with respect to workers' compensation, the 
Contractor is qualified pursuant to statutory authority.  
 
(3) All insurance required by this paragraph shall be in a form and amount and for 
those periods as the Contracting Officer may require or approve and with insurers 
approved by the Contracting Officer.  
 

   (b) The Contractor agrees to submit for the Contracting Officer's approval, to the extent 
and in the manner required by the Contracting Officer, any other insurance that is 
maintained by the Contractor in connection with the performance of this contract and for 
which the Contractor seeks reimbursement.  

 
   (c) The Contractor shall be reimbursed-  

 
(1) For that portion-  

(i) Of the reasonable cost of insurance allocable to this contract; and  
(ii) Required or approved under this clause; and  

 
(2) For certain liabilities (and expenses incidental to such liabilities) to third 
persons not compensated by insurance or otherwise without regard to and as an 
exception to the limitation of cost or the limitation of funds clause of this 
contract. These liabilities must arise out of the performance of this contract, 
whether or not caused by the negligence of the Contractor or of the Contractor's 
agents, servants, or employees, and must be represented by final judgments or 
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settlements approved in writing by the Government. These liabilities are for-  
 

(i) Loss of or damage to property (other than property owned, occupied, or 
used by the Contractor, rented to the Contractor, or in the care, custody, or 
control of the Contractor); or  
(ii) Death or bodily injury.  

 
   (d) The Government's liability under paragraph (c) of this clause is subject to the 
availability of appropriated funds at the time a contingency occurs. Nothing in this 
contract shall be construed as implying that the Congress will, at a later date, appropriate 
funds sufficient to meet deficiencies.  

 
   (e) The Contractor shall not be reimbursed for liabilities (and expenses incidental to 
such liabilities)-  

(1) For which the Contractor is otherwise responsible under the express terms of 
any clause specified in the Schedule or elsewhere in the contract;  
(2) For which the Contractor has failed to insure or to maintain insurance as 
required by the Contracting Officer; or  
(3) That result from willful misconduct or lack of good faith on the part of any of 
the Contractor's directors, officers, managers, superintendents, or other 
representatives who have supervision or direction of-  

 (i) All or substantially all of the Contractor's business;  
 (ii) All or substantially all of the Contractor's operations at any one plant 
or separate location in which this contract is being performed; or  
(iii) A separate and complete major industrial operation in connection with 
the performance of this contract.  

 
   (f) The provisions of paragraph (e) of this clause shall not restrict the right of the 
Contractor to be reimbursed for the cost of insurance maintained by the Contractor in 
connection with the performance of this contract, other than insurance required in 
accordance with this clause; provided, that such cost is allowable under the Allowable 
Cost and Payment clause of this contract.  
 
   (g) If any suit or action is filed or any claim is made against the Contractor, the cost and 
expense of which may be reimbursable to the Contractor under this contract, and the risk 
of which is then uninsured or is insured for less than the amount claimed, the Contractor 
shall-  

(1) Immediately notify the Contracting Officer and promptly furnish copies of all 
pertinent papers received;  
(2) Authorize Government representatives to collaborate with counsel for the 
insurance carrier in settling or defending the claim when the amount of the 
liability claimed exceeds the amount of coverage; and  
(3) Authorize Government representatives to settle or defend the claim and to 
represent the Contractor in or to take charge of any litigation, if required by the 
Government, when the liability is not insured or covered by bond. The Contractor 
may, at its own expense, be associated with the Government representatives in 
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any such claim or litigation.  
 
I.67 52.230-2  COST ACCOUNTING STANDARDS  (APR 1998) 
 
   (a) Unless the contract is exempt under 48 CFR 9903.201-1 and 9903.201-2, the provisions of 
48 CFR Part 9903 are incorporated herein by reference and the Contractor, in connection with 
this contract, shall - 

 
(1) (CAS-covered Contracts Only) By submission of a Disclosure Statement, disclose in 
writing the Contractor’s cost accounting practices as required by 48 CFR 9903.202-1 
through 9903.202-5, including methods of distinguishing direct costs from indirect costs 
and the basis used for allocating indirect costs. The practices disclosed for this contract 
shall be the same as the practices currently disclosed and applied on all other contracts 
and subcontracts being performed by the Contractor and which contain a Cost 
Accounting Standards (CAS) clause. If the Contractor has notified the Contracting 
Officer that the Disclosure Statement contains trade secrets and commercial or financial 
information which is privileged and confidential, the Disclosure Statement shall be 
protected and shall not be released outside of the Government. 

 
(2) Follow consistently the Contractor’s cost accounting practices in accumulating and 
reporting contract performance cost data concerning this contract. If any change in cost 
accounting practices is made for the purposes of any contract or subcontract subject to 
CAS requirements, the change must be applied prospectively to this contract and the 
Disclosure Statement must be amended accordingly. If the contract price or cost 
allowance of this contract is affected by such changes, adjustment shall be made in 
accordance with subparagraph (a)(4) or (a)(5) of this clause, as appropriate. 
 
(3) Comply with all CAS, including any modifications and interpretations indicated 
thereto contained in 48 CFR Part 9904, in effect on the date of award of this contract or, 
if the Contractor has submitted cost or pricing data, on the date of final agreement on 
price as shown on the Contractor’s signed certificate of current cost or pricing data. The 
Contractor shall also comply with any CAS (or modifications to CAS) which hereafter 
become applicable to a contract or subcontract of the Contractor. Such compliance shall 
be required prospectively from the date of applicability to such contract or subcontract. 
 
(4) 

(i) Agree to an equitable adjustment as provided in the Changes clause of this 
contract if the contract cost is affected by a change which, pursuant to 
subparagraph (a)(3) of this clause, the Contractor is required to make to the 
Contractor’s established cost accounting practices. 

 
(ii) Negotiate with the Contracting Officer to determine the terms and conditions 
under which a change may be made to a cost accounting practice, other than a 
change made under other provisions of subparagraph (a)(4) of this clause; 
provided that no agreement may be made under this provision that will increase 
costs paid by the United States. 
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(iii) When the parties agree to a change to a cost accounting practice, other than a 
change under subdivision (a)(4)(i) of this clause, negotiate an equitable 
adjustment as provided in the Changes clause of this contract. 

 
(5) Agree to an adjustment of the contract price or cost allowance, as appropriate, if the 
Contractor or a subcontractor fails to comply with an applicable Cost Accounting 
Standard, or to follow any cost accounting practice consistently and such failure results in 
any increased costs paid by the United States. Such adjustment shall provide for recovery 
of the increased costs to the United States, together with interest thereon computed at the 
annual rate established under section 6621 of the Internal Revenue Code of 1986 (26 
U.S.C. 6621) for such period, from the time the payment by the United States was made 
to the time the adjustment is effected. In no case shall the Government recover costs 
greater than the increased cost to the Government, in the aggregate, on the relevant 
contracts subject to the price adjustment, unless the Contractor made a change in its cost 
accounting practices of which it was aware or should have been aware at the time of price 
negotiations and which it failed to disclose to the Government. 
 

   (b) If the parties fail to agree whether the Contractor or a subcontractor has complied with an 
applicable CAS in 48 CFR 9904 or a CAS rule or regulation in 48 CFR 9903  and as to any cost 
adjustment demanded by the United States, such failure to agree will constitute a dispute under 
the Contract Disputes Act (41 U.S.C. 601). 
 
   (c) The Contractor shall permit any authorized representatives of the Government to examine 
and make copies of any documents, papers, or records relating to compliance with the 
requirements of this clause. 
 
   (d) The Contractor shall include in all negotiated subcontracts which the Contractor enters into, 
the substance of this clause, except paragraph (b), and shall require such inclusion in all other 
subcontracts, of any tier, including the obligation to comply with all CAS in effect on the 
subcontractor’s award date or if the subcontractor has submitted cost or pricing data, on the date 
of final agreement on price as shown on the subcontractor’s signed Certificate of Current Cost or 
Pricing Data. If the subcontract is awarded to a business unit which pursuant to 48 CFR 
9903.201-2 is subject to other types of CAS coverage, the substance of the applicable clause set 
forth in subsection 30.201-4 of the Federal Acquisition Regulation shall be inserted. This 
requirement shall apply only to negotiated subcontracts in excess of $500,000, except that the 
requirement shall not apply to negotiated subcontracts otherwise exempt from the requirement to 
include a CAS clause as specified in 48 CFR 9903.201-1. 
 
I.68 52.230-3  DISCLOSURE AND CONSISTENCY OF COST ACCOUNTING 

PRACTICES  (APR 1998) 
 (a) The Contractor, in connection with this contract, shall -- 

(1) Comply with the requirements of 48 CFR 9904.401, Consistency in Estimating, 
Accumulating, and Reporting Costs; 48 CFR 9904.402, Consistency in Allocating Costs 
Incurred for the Same Purpose; 48 CFR 9904.405, Accounting for Unallowable Costs; 
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and 48 CFR 9904.406, Cost Accounting Standard -- Cost Accounting Period, in effect on 
the date of award of this contract as indicated in 48 CFR Part 9904. 

(2) (CAS-covered Contracts Only) If it is a business unit of a company required to submit 
a Disclosure Statement, disclose in writing its cost accounting practices as required by 48 
CFR 9903.202-1 through 9903.202-5. If the Contractor has notified the Contracting 
Officer that the Disclosure Statement contains trade secrets and commercial or financial 
information which is privileged and confidential, the Disclosure Statement shall be 
protected and shall not be released outside of the Government. 

(3) 

(i) Follow consistently the Contractor's cost accounting practices. A change to 
such practices may be proposed, however, by either the Government or the 
Contractor, and the Contractor agrees to negotiate with the Contracting Officer 
the terms and conditions under which a change may be made. After the terms and 
conditions under which the change is to be made have been agreed to, the change 
must be applied prospectively to this contract, and the Disclosure Statement, if 
affected, must be amended accordingly. 

(ii) The Contractor shall, when the parties agree to a change to a cost accounting 
practice and the Contracting Officer has made the finding required in 48 CFR 
9903.201-6(b), that the change is desirable and not detrimental to the interests of 
the Government, negotiate an equitable adjustment as provided in the Changes 
clause of this contract. In the absence of the required finding, no agreement may 
be made under this contract clause that will increase costs paid by the United 
States. 

(4) Agree to an adjustment of the contract price or cost allowance, as appropriate, if the 
Contractor or a subcontractor fails to comply with the applicable CAS or to follow any 
cost accounting practice, and such failure results in any increased costs paid by the 
United States. Such adjustment shall provide for recovery of the increased costs to the 
United States together with interest thereon computed at the annual rate of interest 
established under the Internal Revenue Code of 1986 (26 U.S.C. 6621), from the time the 
payment by the United States was made to the time the adjustment is effected. 

(b) If the parties fail to agree whether the Contractor has complied with an applicable CAS, rule, 
or regulation as specified in 48 CFR 9903 and 9904 and as to any cost adjustment demanded by 
the United States, such failure to agree will constitute a dispute under the Contract Disputes Act 
(41 U.S.C. 601). 

(c) The Contractor shall permit any authorized representatives of the Government to examine 
and make copies of any documents, papers, and records relating to compliance with the 
requirements of this clause. 

(d) The Contractor shall include in all negotiated subcontracts, which the Contractor enters into, 
the substance of this clause, except paragraph (b), and shall require such inclusion in all other 
subcontracts of any tier, except that -- 
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(1) If the subcontract is awarded to a business unit which pursuant to 48 CFR 9903.201-2 
is subject to other types of CAS coverage, the substance of the applicable clause set forth 
in subsection 30.201-4 of the Federal Acquisition Regulation shall be inserted. 

(2) This requirement shall apply only to negotiated subcontracts in excess of $500,000. 

(3) The requirement shall not apply to negotiated subcontracts otherwise exempt from the 
requirement to include a CAS clause as specified in 48 CFR 9903.201-1 

 
I.69 52.230-6  ADMINISTRATION OF COST ACCOUNTING STANDARDS  (NOV 

1999) 
 
   For the purpose of administering the Cost Accounting Standards (CAS) requirements under 
this contract, the Contractor shall take the steps outlined in paragraphs (a) through (g) of this 
clause: 
 
   (a) Submit to the Contracting Officer a description of any cost accounting practice change, the 
total potential impact of the change on contracts containing a CAS clause, and a general dollar 
magnitude of the change which identifies the potential shift of costs between CAS-covered 
contracts by contract type (i.e., firm-fixed-price, incentive, cost-plus-fixed fee, etc.) and other 
Contractor business activity. As related to CAS-covered contracts, the analysis should identify 
the potential impact on funds of the various Agencies/Departments (i.e., Department of Energy, 
National Aeronautics and Space Administration, Army, Navy, Air Force, other Department of 
Defense, other Government) as follows: 

 
(1) For any change in cost accounting practices required in accordance with subparagraph 
(a)(3) and subdivision (a)(4)(i) of the clause at FAR 52.230-2, Cost Accounting 
Standards; or subparagraph (a)(3) and subdivisions (a)(4)(i) or (a)(4)(iv) of the clause at 
FAR 52.230-5, Cost Accounting Standards - Educational Institution; within 60 days (or 
such other date as may be mutually agreed to) after award of a contract requiring this 
change. 
 
(2) For any change in cost accounting practices proposed in accordance with subdivision 
(a)(4)(ii) or (iii) of the clauses at FAR 52.230-2, Cost Accounting Standards, and FAR 
52.230-5, Cost Accounting Standards - Educational Institution; or with subparagraph 
(a)(3) of the clause at FAR 52.230-3, Disclosure and Consistency of Cost Accounting 
Practices, not less than 60 days (or such other date as may be mutually agreed to) before 
the effective date of the proposed change. 
 
(3) For any failure to comply with an applicable CAS or to follow a disclosed practice (as 
contemplated by subparagraph (a)(5) at FAR 52.230-2, Cost Accounting Standards, and 
FAR 52.230-5, Cost Accounting Standards - Educational Institution; or by subparagraph 
(a)(4) at FAR 52.230-3, Disclosure and Consistency of Cost Accounting Practices): 

 
(i) Within 60 days (or such other date as may be mutually agreed to) after the date 
of agreement with the initial finding of noncompliance, or 
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(ii) In the event of Contractor disagreement with the initial finding of 
noncompliance, within 60 days of the date the Contractor is notified by the 
Contracting Officer of the determination of noncompliance. 

 
   (b) After an ACO, or cognizant Federal agency official, determination of materiality, submit a 
cost impact proposal in the form and manner specified by the Contracting Officer within 60 days 
(or such other date as may be mutually agreed to) after the date of determination of the adequacy 
and compliance of a change submitted pursuant to paragraph (a) of this clause. The cost impact 
proposal shall be in sufficient detail to permit evaluation, determination, and negotiation of the 
cost impact upon each separate CAS-covered contract and subcontract.  

 
(1) Cost impact proposals submitted for changes in cost accounting practices required in 
accordance with subparagraph (a)(3) and subdivision (a)(4)(i) of the clause at FAR 
52.230-2, Cost Accounting Standards; or subparagraph (a)(3) and subdivisions (a)(4)(i) 
or (a)(4)(iv) of the clause at FAR 52.230-5, Cost Accounting Standards - Educational 
Institution; shall identify the applicable standard or cost principle and all contracts and 
subcontracts containing the clauses entitled Cost Accounting Standards or Cost 
Accounting Standards - Educational Institution, which have an award date before the 
effective date of that standard or cost principle. 
 
(2) Cost impact proposals submitted for any change in cost accounting practices proposed 
in accordance with subdivisions (a)(4)(ii) or (iii) of the clauses at FAR 52.230-2, Cost 
Accounting Standards, and FAR 52.230-5, Cost Accounting Standards - Educational 
Institution; or with subparagraph (a)(3) of the clause at FAR 52.230-3, Disclosure and 
Consistency of Cost Accounting Practices; shall identify all contracts and subcontracts 
containing the clauses at FAR 52.230-2, Cost Accounting Standards, FAR 52.230-5, Cost 
Accounting Standards - Educational Institution, and FAR 52.230-3, Disclosure and 
Consistency of Cost Accounting Practices. 
 
(3) Cost impact proposals submitted for failure to comply with an applicable CAS or to 
follow a disclosed practice as contemplated by subparagraph (a)(5) of the clauses at FAR 
52.230-2, Cost Accounting Standards, and FAR 52.230-5, Cost Accounting Standards - 
Educational Institution; or by subparagraph (a)(4) of the clause at FAR 52.230-3, 
Disclosure and Consistency of Cost Accounting Practices, shall identify the cost impact 
on each separate CAS covered contract from the date of failure to comply until the 
noncompliance is corrected. 

 
   (c) If the submissions required by paragraphs (a) and (b) of this clause are not submitted within 
the specified time, or any extension granted by the Contracting Officer, an amount not to exceed 
10 percent of each subsequent amount determined payable related to the Contractor’s CAS-
covered prime contracts, up to the estimated general dollar magnitude of the cost impact, may be 
withheld until such time as the required submission has been provided in the form and manner 
specified by the Contracting Officer. 
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    (d) Agree to appropriate contract and subcontract amendments to reflect adjustments 
established in accordance with subparagraphs (a)(4) and (a)(5) of the clauses at FAR 52.230-2 
and 52.230-5; or with subparagraphs (a)(3) or (a)(4) of the Disclosure and Consistency of Cost 
Accounting Practices clause at FAR 52.230-3. 
 
    (e) For all subcontracts subject to the clauses at FAR 52.230-2, 52.230-3, or 52.230-5 -- 
 

(1) So state in the body of the subcontract, in the letter of award, or in both (self-deleting 
clauses shall not be used); 
 
(2) Include the substance of this clause in all negotiated subcontracts; and 
 
(3) Within 30 days after award of the subcontract, submit the following information to 
the Contractor's cognizant contract administration office for transmittal to the contract 
administration office cognizant of the subcontractor's facility: 

 
(i) Subcontractor's name and subcontract number. 
 
(ii) Dollar amount and date of award. 
 
(iii) Name of Contractor making the award. 

 
   (f) Notify the Contracting Officer in writing of any adjustments required to subcontracts under 
this contract and agree to an adjustment, based on them, to this contract price or estimated cost 
and fee. This notice is due within 30 days after proposed subcontract adjustments are received 
and shall include a proposal for adjusting the higher tier subcontract or the prime contract 
appropriately. 
 
   (g) For subcontracts containing the clauses at FAR 52.230-2 or 52.230-5, require the 
subcontractor to comply with all Standards in effect on the date of award or of final agreement 
on price, as shown on the subcontractor’s signed Certificate of Current Cost or Pricing Data, 
whichever is earlier. 
 
I.70 52.232-9  LIMITATION ON WITHHOLDING OF PAYMENTS  (APR 1984) 
 
   If more than one clause or Schedule term of this contract authorizes the temporary withholding 
of amounts otherwise payable to the Contractor for supplies delivered or services performed, the 
total of the amounts withheld at any one time shall not exceed the greatest amount that may be 
withheld under any one clause or Schedule term at that time; provided, that this limitation shall 
not apply to -  
 
   (a) Withholdings pursuant to any clause relating to wages or hours of employees; 
 
   (b) Withholdings not specifically provided for by this contract; 
 
   (c) The recovery of overpayments; and 
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   (d) Any other withholding for which the Contracting Officer determines that this limitation is 
inappropriate. 
 
I.71 52.232-17  INTEREST  (JUN 1996) 
 
   (a) Except as otherwise provided in this contract under a Price Reduction for Defective Cost or 
Pricing Data clause or a Cost Accounting Standards clause, all amounts that become payable by 
the Contractor to the Government under this contract (net of any applicable tax credit under the 
Internal Revenue Code (26 U.S.C. 1481)) shall bear simple interest from the date due until paid 
unless paid within 30 days of becoming due. The interest rate shall be the interest rate 
established by the Secretary of the Treasury as provided in Section 12 of the Contract Disputes 
Act of 1978 (Public Law 95-563), which is applicable to the period in which the amount 
becomes due, as provided in paragraph (b) of this clause, and then at the rate applicable for each 
six-month period as fixed by the Secretary until the amount is paid. 
 
   (b) Amounts shall be due at the earliest of the following dates: 

 
(1) The date fixed under this contract. 
 
(2) The date of the first written demand for payment consistent with this contract, 
including any demand resulting from a default termination. 
 
(3) The date the Government transmits to the Contractor a proposed supplemental 
agreement to confirm completed negotiations establishing the amount of debt. 
 
(4) If this contract provides for revision of prices, the date of written notice to the 
Contractor stating the amount of refund payable in connection with a pricing proposal or 
a negotiated pricing agreement not confirmed by contract modification. 

 
   (c) The interest charge made under this clause may be reduced under the procedures prescribed 
in 32.614-2 of the Federal Acquisition Regulation in effect on the date of this contract. 
 
I.72 52.232-18  AVAILABILITY OF FUNDS  (APR 1984) 
 

   Funds are not presently available for this contract. The Government's obligation under 
this contract is contingent upon the availability of appropriated funds from which 
payment for contract purposes can be made. No legal liability on the part of the 
Government for any payment may arise until funds are made available to the Contracting 
Officer for this contract and until the Contractor receives notice of such availability, to be 
confirmed in writing by the Contracting Officer.  
 
I.73 52.232-22  LIMITATION OF FUNDS  (APR 1984) 
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   (a) The parties estimate that performance of this contract will not cost the Government more 
than (1) the estimated cost specified in the Schedule or, (2) if this is a cost-sharing contract, the 
Government’s share of the estimated cost specified in the Schedule. The Contractor agrees to use 
its best efforts to perform the work specified in the Schedule and all obligations under this 
contract within the estimated cost, which, if this is a cost-sharing contract, includes both the 
Government’s and the Contractor’s share of the cost. 
 
   (b) The Schedule specifies the amount presently available for payment by the Government and 
allotted to this contract, the items covered, the Government’s share of the cost if this is a cost-
sharing contract, and the period of performance it is estimated the allotted amount will cover. 
The parties contemplate that the Government will allot additional funds incrementally to the 
contract up to the full estimated cost to the Government specified in the Schedule, exclusive of 
any fee. The Contractor agrees to perform, or have performed, work on the contract up to the 
point at which the total amount paid and payable by the Government under the contract 
approximates but does not exceed the total amount actually allotted by the Government to the 
contract. 
 
   (c) The Contractor shall notify the Contracting Officer in writing whenever it has reason to 
believe that the costs it expects to incur under this contract in the next 60 days, when added to all 
costs previously incurred, will exceed 75 percent of (1) the total amount so far allotted to the 
contract by the Government or, (2) if this is a cost-sharing contract, the amount then allotted to 
the contract by the Government plus the Contractor’s corresponding share. The notice shall state 
the estimated amount of additional funds required to continue performance for the period 
specified in the Schedule. 
 
   (d) Sixty days before the end of the period specified in the Schedule, the Contractor shall 
notify the Contracting Officer in writing of the estimated amount of additional funds, if any, 
required to continue timely performance under the contract or for any further period specified in 
the Schedule or otherwise agreed upon, and when the funds will be required. 
 
   (e) If, after notification, additional funds are not allotted by the end of the period specified in 
the Schedule or another agreed-upon date, upon the Contractor’s written request the Contracting 
Officer will terminate this contract on that date in accordance with the provisions of the 
Termination clause of this contract. If the Contractor estimates that the funds available will allow 
it to continue to discharge its obligations beyond that date, it may specify a later date in its 
request, and the Contracting Officer may terminate this contract on that later date. 
 
   (f) Except as required by other provisions of this contract, specifically citing and stated to be 
an exception to this clause - 

 
(1) The Government is not obligated to reimburse the Contractor for costs incurred in 
excess of the total amount allotted by the Government to this contract; and 
 
(2) The Contractor is not obligated to continue performance under this contract 
(including actions under the Termination clause of this contract) or otherwise incur costs 
in excess of - 



DE-AC24-04OH20179 
 

I-87 of 187 
1/16/04 

 
(i) The amount then allotted to the contract by the Government or; 
 
(ii) If this is a cost-sharing contract, the amount then allotted by the Government 
to the contract plus the Contractor’s corresponding share, until the Contracting 
Officer notifies the Contractor in writing that the amount allotted by the 
Government has been increased and specifies an increased amount, which shall 
then constitute the total amount allotted by the Government to this contract. 

 
   (g) The estimated cost shall be increased to the extent that (1) the amount allotted by the 
Government or, (2) if this is a cost-sharing contract, the amount then allotted by the Government 
to the contract plus the Contractor’s corresponding share, exceeds the estimated cost specified in 
the Schedule. If this is a cost-sharing contract, the increase shall be allocated in accordance with 
the formula specified in the Schedule. 
 
   (h) No notice, communication, or representation in any form other than that specified in 
subparagraph (f)(2) above, or from any person other than the Contracting Officer, shall affect the 
amount allotted by the Government to this contract. In the absence of the specified notice, the 
Government is not obligated to reimburse the Contractor for any costs in excess of the total 
amount allotted by the Government to this contract, whether incurred during the course of the 
contract or as a result of termination.  
 
   (i) When and to the extent that the amount allotted by the Government to the contract is 
increased, any costs the Contractor incurs before the increase that are in excess of - 

 
(1) The amount previously allotted by the Government or; 
 
(2) If this is a cost-sharing contract, the amount previously allotted by the Government to 
the contract plus the Contractor’s corresponding share, shall be allowable to the same 
extent as if incurred afterward, unless the Contracting Officer issues a termination or 
other notice and directs that the increase is solely to cover termination or other specified 
expenses. 

 
   (j) Change orders shall not be considered an authorization to exceed the amount allotted by the 
Government specified in the Schedule, unless they contain a statement increasing the amount 
allotted. 
 
   (k) Nothing in this clause shall affect the right of the Government to terminate this contract. If 
this contract is terminated, the Government and the Contractor shall negotiate an equitable 
distribution of all property produced or purchased under the contract, based upon the share of 
costs incurred by each. 
 
   (l) If the Government does not allot sufficient funds to allow completion of the work, the 
Contractor is entitled to a percentage of the fee specified in the Schedule equaling the percentage 
of completion of the work contemplated by this contract. 
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I.74 52.232-23  ASSIGNMENT OF CLAIMS  (JAN 1986) 
 
   (a) The Contractor, under the Assignment of Claims Act, as amended, 31 U.S.C. 3727, 41 
U.S.C. 15 (hereafter referred to as "the Act"), may assign its rights to be paid amounts due or to 
become due as a result of the performance of this contract to a bank, trust company, or other 
financing institution, including any Federal lending agency. The assignee under such an 
assignment may thereafter further assign or reassign its right under the original assignment to 
any type of financing institution described in the preceding sentence. 
 
   (b) Any assignment or reassignment authorized under the Act and this clause shall cover all 
unpaid amounts payable under this contract, and shall not be made to more than one party, 
except that an assignment or reassignment may be made to one party as agent or trustee for two 
or more parties participating in the financing of this contract. 
 
   (c) The Contractor shall not furnish or disclose to any assignee under this contract any 
classified document (including this contract) or information related to work under this contract 
until the Contracting Officer authorizes such action in writing.  
 
I.75 52.232-25  PROMPT PAYMENT  (FEB 2002) 
 
   Notwithstanding any other payment clause in this contract, the Government will make invoice 
payments under the terms and conditions specified in this clause. The Government considers 
payment as being made on the day a check is dated or the date of an electronic funds transfer 
(EFT). Definitions of pertinent terms are set forth in sections 2.101, 32.001, and 32.902 of the 
Federal Acquisition Regulation. All days referred to in this clause are calendar days, unless 
otherwise specified. (However, see subparagraph (a)(4) of this clause concerning payments due 
on Saturdays, Sundays, and legal holidays.) 

   (a) Invoice payments -- 

(1) Due date. 

(i) Except as indicated in paragraphs (a)(2) and (c) of this clause, the due date for 
making invoice payments by the designated payment office shall be the later of 
the following two events: 

(A) The 30th day after the designated billing office receives a proper 
invoice from the Contractor (except as provided in paragraph (a)(1)(ii) of 
this clause). 

(B) The 30th day after Government acceptance of supplies delivered or 
services performed. For a final invoice, when the payment amount is 
subject to contract settlement actions, acceptance is deemed to occur on 
the effective date of the contract settlement. 

(ii) If the designated billing office fails to annotate the invoice with the actual date 
of receipt at the time of receipt, the invoice payment due date is the 30th day after 
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the date of the Contractor's invoice; provided the designated billing office 
receives a proper invoice and there is no disagreement over quantity, quality, or 
Contractor compliance with contract requirements. 

 

(2) Certain food products and other payments. 

(i) Due dates on Contractor invoices for meat, meat food products, or fish; 
perishable agricultural commodities; and dairy products, edible fats or oils, and 
food products prepared from edible fats or oils are -- 

(A) For meat or meat food products, as defined in section 2(a)(3) of the 
Packers and Stockyard Act of 1921 (7 U.S.C. 182(3)), and as further 
defined in Pub. L. 98-181, including any edible fresh or frozen poultry 
meat, any perishable poultry meat food product, fresh eggs, and any 
perishable egg product, as close as possible to, but not later than, the 7th 
day after product delivery. 

(B) For fresh or frozen fish, as defined in section 204(3) of the Fish and 
Seafood Promotion Act of 1986 (16 U.S.C. 4003(3)), as close as possible 
to, but not later than, the 7th day after product delivery. 

(C) For perishable agricultural commodities, as defined in section 1(4) of 
the Perishable Agricultural Commodities Act of 1930 (7 U.S.C. 499a(4)), 
as close as possible to, but not later than, the 10th day after product 
delivery, unless another date is specified in the contract. 

(D) For dairy products, as defined in section 111(e) of the Dairy 
Production Stabilization Act of 1983 (7 U.S.C. 4502(e)), edible fats or 
oils, and food products prepared from edible fats or oils, as close as 
possible to, but not later than, the 10th day after the date on which a 
proper invoice has been received. Liquid milk, cheese, certain processed 
cheese products, butter, yogurt, ice cream, mayonnaise, salad dressings, 
and other similar products, fall within this classification. Nothing in the 
Act limits this classification to refrigerated products. When questions arise 
regarding the proper classification of a specific product, prevailing 
industry practices will be followed in specifying a contract payment due 
date. The burden of proof that a classification of a specific product is, in 
fact, prevailing industry practice is upon the Contractor making the 
representation. 

(ii) If the contract does not require submission of an invoice for payment (e.g., 
periodic lease payments), the due date will be as specified in the contract. 

(3) Contractor's invoice. The Contractor shall prepare and submit invoices to the 
designated billing office specified in the contract. A proper invoice must include the 
items listed in paragraphs (a)(3)(i) through (a)(3)(x) of this clause. If the invoice does not 
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comply with these requirements, the designated billing office will return it within 7 days 
after receipt (3 days for meat, meat food products, or fish; 5 days for perishable 
agricultural commodities, dairy products, edible fats or oils, and food products prepared 
from edible fats or oils), with the reasons why it is not a proper invoice. The Government 
will take into account untimely notification when computing any interest penalty owed 
the Contractor. 

(i) Name and address of the Contractor. 

(ii) Invoice date and invoice number. (The Contractor should date invoices as 
close as possible to the date of the mailing or transmission.) 

(iii) Contract number or other authorization for supplies delivered or services 
performed (including order number and contract line item number). 

(iv) Description, quantity, unit of measure, unit price, and extended price of 
supplies delivered or services performed. 

(v) Shipping and payment terms (e.g., shipment number and date of shipment, 
discount for prompt payment terms). Bill of lading number and weight of 
shipment will be shown for shipments on Government bills of lading. 

(vi) Name and address of Contractor official to whom payment is to be sent (must 
be the same as that in the contract or in a proper notice of assignment). 

(vii) Name (where practicable), title, phone number, and mailing address of 
person to notify in the event of a defective invoice. 

(viii) Taxpayer Identification Number (TIN). The Contractor shall include its TIN 
on the invoice only if required elsewhere in this contract. 

(ix) Electronic funds transfer (EFT) banking information. 

(A) The Contractor shall include EFT banking information on the invoice 
only if required elsewhere in this contract. 

(B) If EFT banking information is not required to be on the invoice, in 
order for the invoice to be a proper invoice, the Contractor shall have 
submitted correct EFT banking information in accordance with the 
applicable solicitation provision (e.g., 52.232-38, Submission of 
Electronic Funds Transfer Information with Offer), contract clause (e.g., 
52.232-33, Payment by Electronic funds Transfer-Central Contractor 
Registration, or 52.232-34, Payment by Electronic Funds Transfer--Other 
Than Central Contractor Registration), or applicable agency procedures. 

(C) EFT banking information is not required if the Government waived 
the requirement to pay by EFT. 

(x) Any other information or documentation required by the contract (e.g.. 
evidence of shipment.) 
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(4) Interest penalty. The designated payment office will pay an interest penalty 
automatically, without request from the Contractor, if payment is not made by the due 
date and the conditions listed in paragraphs (a)(4)(i) through (a)(4)(iii) of this clause are 
met, if applicable. However, when the due date falls on a Saturday, Sunday, or legal 
holiday, the designated payment office may make payment on the following working day 
without incurring a late payment interest penalty. 

(i) The designated billing office received a proper invoice. 

(ii) The Government processed a receiving report or other Government 
documentation authorizing payment, and there was no disagreement over 
quantity, quality, or Contractor compliance with any contract term or condition. 

(iii) In the case of a final invoice for any balance of funds due the Contractor for 
supplies delivered or services performed, the amount was not subject to further 
contract settlement actions between the Government and the Contractor. 

(5) Computing penalty amount. The Government will compute the interest penalty in 
accordance with Office of Management and Budget prompt payment regulations at 5 
CFR part 1315.  

(i) For the sole purpose of computing an interest penalty that might be due the 
Contractor, Government acceptance is deemed to occur constructively on the 7th 
day (unless other wise specified in this contract) after the Contractor delivers the 
supplies or performs the services in accordance with the terms and conditions of 
the contract, unless there is a disagreement over quantity, quality, or Contractor 
compliance with a contract provision. If actual acceptance occurs within the 
constructive acceptance period, the Government will base the determination of an 
interest penalty on the actual date of acceptance. The constructive acceptance 
requirement does not, however, compel Government officials to accept supplies 
or services, perform contract administration functions, or make payment prior to 
fulfilling their responsibilities. 

(ii) The prompt payment regulations at 5 CFR 1315.10(c) do not require the 
Government to pay interest penalties if payment delays are due to disagreement 
between the Government and the Contractor over the payment amount or other 
issues involving contract compliance, or on amounts temporarily withheld or 
retained in accordance with the terms of the contract. The Government and the 
Contractor shall resolve claims involving disputes and any interest that may be 
payable in accordance with the clause at FAR 52.233-1, Disputes. 

(6) Discounts for prompt payment. The designated payment office will pay an interest 
penalty automatically, without request from the Contractor, if the Government takes a 
discount for prompt payment improperly. The Government will calculate the interest 
penalty in accordance with the prompt payment regulations at 5 CFR part 1315. 

(7) Additional interest penalty. 
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(i) The designated payment office will pay a penalty amount, calculated in 
accordance with the prompt payment regulations at 5 CFR part 1315 in addition 
to the interest penalty amount only if-- 

(A) The Government owes an interest penalty of $1 or more; 

(B) The designated payment office does not pay the interest penalty within 
10 days after the date the invoice amount is paid; and 

(C) The Contractor makes a written demand to the designated payment 
office for additional penalty payment, in accordance with paragraph 
(a)(7)(ii) of this clause, postmarked not later than 40 days after the invoice 
amount is paid. 

(ii) 

(A) The Contractor shall support written demands for additional penalty 
payments with the following data. The Government will not request any 
additional data. The Contractor shall -- 

(1) Specifically assert that late payment interest is due under a 
specific invoice, and request payment of all overdue late payment 
interest penalty and such additional penalty as may be required; 

(2) Attach a copy of the invoice on which the unpaid late payment 
interest was due; and 

(3) State that payment of the principal has been received, including 
the date of receipt. 

(B) If there is no postmark or the postmark is illegible-- 

(1) The designated payment office that receives the demand will 
annotate it with the date of receipt, provided the demand is 
received on or before the 40th day after payment was made; or 

(2) If the designated payment office fails to make the required 
annotation, the Government will determine the demand's validity 
based on the date the Contractor has placed on the demand; 
provided such date is no later than the 40th day after payment was 
made. 

(iii) The additional penalty does not apply to payments regulated by other 
Government regulations (e.g., payments under utility contracts subject to tariffs 
and regulation). 

   (b) Contract financing payments. If this contract provides for contract financing, the 
Government will make contract financing payments in accordance with the applicable contract 
financing clause. 
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   (c) Fast payment procedure due dates. If this contract contains the clause at 52.213-1, Fast 
Payment Procedure, payments will be made within 15 days after the date of receipt of the 
invoice. 

   (d) Overpayments. If the Contractor becomes aware of a duplicate payment or that the 
Government has otherwise overpaid on an invoice payment, the Contractor shall immediately 
notify the Contracting Officer and request instructions for disposition of the overpayment. 

 
I.76 52.232-33  PAYMENT BY ELECTRONIC FUNDS TRANSFER- CENTRAL 

CONTRACTOR REGISTRATION  (MAY 1999) 
(a) Method of payment.  

(1) All payments by the Government under this contract, shall be made by electronic 
funds transfer (EFT), except as provided in paragraph (a)(2) of this clause. As used in 
this clause, the term "EFT" refers to the funds transfer and may also include the payment 
information transfer. 

(2) In the event the Government is unable to release one or more payments by EFT, the 
Contractor agrees to either-- 

(i) Accept payment by check or some other mutually agreeable method of 
payment; or 

(ii) Request the Government to extend the payment due date until such time as the 
Government can make payment by EFT (but see paragraph (d) of this clause). 

(b) Contractor's EFT information. The Government shall make payment to the Contractor using 
the EFT information contained in the Central Contractor Registration (CCR) database. In the 
event that the EFT information changes, the Contractor shall be responsible for providing the 
updated information to the CCR database. 

(c) Mechanisms for EFT payment. The Government may make payment by EFT through either 
the Automated Clearing House (ACH) network, subject to the rules of the National Automated 
Clearing House Association, or the Fedwire Transfer System. The rules governing Federal 
payments through the ACH are contained in 31 CFR part 210. 

(d) Suspension of payment. If the Contractor's EFT information in the CCR database is incorrect, 
then the Government need not make payment to the Contractor under this contract until correct 
EFT information is entered into the CCR database; and any invoice or contract financing request 
shall be deemed not to be a proper invoice for the purpose of prompt payment under this 
contract. The prompt payment terms of the contract regarding notice of an improper invoice and 
delays in accrual of interest penalties apply.  

(e) Contractor EFT arrangements. If the Contractor has identified multiple payment receiving 
points (i.e., more than one remittance address and/or EFT information set) in the CCR database, 
and the Contractor has not notified the Government of the payment receiving point applicable to 
this contract, the Government shall make payment to the first payment receiving point (EFT 
information set or remittance address as applicable) listed in the CCR database. 
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(f) Liability for uncompleted or erroneous transfers. 

(1) If an uncompleted or erroneous transfer occurs because the Government used the 
Contractor's EFT information incorrectly, the Government remains responsible for-- 

(i) Making a correct payment; 

(ii) Paying any prompt payment penalty due; and 

(iii) Recovering any erroneously directed funds. 

(2) If an uncompleted or erroneous transfer occurs because the Contractor's EFT 
information was incorrect, or was revised within 30 days of Government release of the 
EFT payment transaction instruction to the Federal Reserve System, and-- 

(i) If the funds are no longer under the control of the payment office, the 
Government is deemed to have made payment and the Contractor is responsible 
for recovery of any erroneously directed funds; or 

(ii) If the funds remain under the control of the payment office, the Government 
shall not make payment, and the provisions of paragraph (d) of this clause shall 
apply. 

(g) EFT and prompt payment. A payment shall be deemed to have been made in a timely manner 
in accordance with the prompt payment terms of this contract if, in the EFT payment transaction 
instruction released to the Federal Reserve System, the date specified for settlement of the 
payment is on or before the prompt payment due date, provided the specified payment date is a 
valid date under the rules of the Federal Reserve System. 

(h) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract as 
provided for in the assignment of claims terms of this contract, the Contractor shall require as a 
condition of any such assignment, that the assignee shall register in the CCR database and shall 
be paid by EFT in accordance with the terms of this clause. In all respects, the requirements of 
this clause shall apply to the assignee as if it were the Contractor. EFT information that shows 
the ultimate recipient of the transfer to be other than the Contractor, in the absence of a proper 
assignment of claims acceptable to the Government, is incorrect EFT information within the 
meaning of paragraph (d) of this clause. 

(i) Liability for change of EFT information by financial agent. The Government is not liable for 
errors resulting from changes to EFT information made by the Contractor's financial agent. 

(j) Payment information. The payment or disbursing office shall forward to the Contractor 
available payment information that is suitable for transmission as of the date of release of the 
EFT instruction to the Federal Reserve System. The Government may request the Contractor to 
designate a desired format and method(s) for delivery of payment information from a list of 
formats and methods the payment office is capable of executing. However, the Government does 
not guarantee that any particular format or method of delivery is available at any particular 
payment office and retains the latitude to use the format and delivery method most convenient to 
the Government. If the Government makes payment by check in accordance with paragraph (a) 
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of this clause, the Government shall mail the payment information to the remittance address 
contained in the CCR database. 
 
I.77 52.233-1  DISPUTES (JUL 2002) ALTERNATE 1  (DEC 1991) 
 
   (a) This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-
613). 

   (b) Except as provided in the Act, all disputes arising under or relating to this contract shall be 
resolved under this clause. 

   (c) "Claim," as used in this clause, means a written demand or written assertion by one of the 
contracting parties seeking, as a matter of right, the payment of money in a sum certain, the 
adjustment or interpretation of contract terms, or other relief arising under or relating to this 
contract. However, a written demand or written assertion by the Contractor seeking the payment 
of money exceeding $100,000 is not a claim under the Act until certified. A voucher, invoice, or 
other routine request for payment that is not in dispute when submitted is not a claim under the 
Act. The submission may be converted to a claim under the Act, by complying with the 
submission and certification requirements of this clause, if it is disputed either as to liability or 
amount or is not acted upon in a reasonable time. 

   (d) 

(1) A claim by the Contractor shall be made in writing and, unless otherwise stated in this 
contract, submitted within 6 years after accrual of the claim to the Contracting Officer for 
a written decision. A claim by the Government against the Contractor shall be subject to 
a written decision by the Contracting Officer. 

(2) 

(i) The contractor shall provide the certification specified in paragraph (d)(2)(iii) 
of this clause when submitting any claim exceeding $100,000. 

(ii) The certification requirement does not apply to issues in controversy that have 
not been submitted as all or part of a claim. 

(iii) The certification shall state as follows: "I certify that the claim is made in 
good faith; that the supporting data are accurate and complete to the best of my 
knowledge and belief; that the amount requested accurately reflects the contract 
adjustment for which the Contractor believes the Government is liable; and that I 
am duly authorized to certify the claim on behalf of the Contractor." 

(3) The certification may be executed by any person duly authorized to bind the 
Contractor with respect to the claim. 

   (e) For Contractor claims of $100,000 or less, the Contracting Officer must, if requested in 
writing by the Contractor, render a decision within 60 days of the request. For Contractor-
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certified claims over $100,000, the Contracting Officer must, within 60 days, decide the claim or 
notify the Contractor of the date by which the decision will be made. 

   (f) The Contracting Officer's decision shall be final unless the Contractor appeals or files a suit 
as provided in the Act. 

   (g) If the claim by the Contractor is submitted to the Contracting Officer or a claim by the 
Government is presented to the Contractor, the parties, by mutual consent, may agree to use 
alternative dispute resolution (ADR). If the Contractor refuses an offer for ADR, the Contractor 
shall inform the Contracting Officer, in writing, of the Contractor's specific reasons for rejecting 
the offer. 

   (h) The Government shall pay interest on the amount found due and unpaid from 

(1) the date that the Contracting Officer receives the claim (certified, if required); or 

(2) the date that payment otherwise would be due, if that date is later, until the date of 
payment. 

With regard to claims having defective certifications, as defined in FAR 33.201, interest shall 
be paid from the date that the Contracting Officer initially receives the claim. Simple interest on 
claims shall be paid at the rate, fixed by the Secretary of the Treasury as provided in the Act, 
which is applicable to the period during which the Contracting Officer receives the claim and 
then at the rate applicable for each 6-month period as fixed by the Treasury Secretary during the 
pendency of the claim. 

   (i) The Contractor shall proceed diligently with performance of this contract, pending final 
resolution of any request for relief, claim, appeal, or action arising under or relating to the 
contract, and comply with any decision of the Contracting Officer. 
 
I.78 52.233-3  PROTEST AFTER AWARD (AUG 1996) AND ALTERNATE I  (JUNE 

1985) 
 
   (a) Upon receipt of a notice of protest (as defined in FAR 33.101) or a determination that a 
protest is likely (see FAR 33.102(d)), the Contracting Officer may, by written order to the 
Contractor, direct the Contractor to stop performance of the work called for by this contract. The 
order shall be specifically identified as a stop-work order issued under this clause. Upon receipt 
of the order, the Contractor shall immediately comply with its terms and take all reasonable steps 
to minimize the incurrence of costs allocable to the work covered by the order during the period 
of work stoppage. Upon receipt of the final decision in the protest, the Contracting Officer shall 
either - 

 
(1) Cancel the stop-work order; or 
 
(2) Terminate the work covered by the order as provided in the Termination Clause of 
this contract. 
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   (b) If a stop-work order issued under this clause is canceled either before or after a final 
decision in the protest, the Contractor shall resume work. The Contracting Officer shall make an 
equitable adjustment in the delivery schedule, the estimated cost, the fee, or a combination 
thereof, and in any other terms of the contract that may be affected, and the contract shall be 
modified, in writing, accordingly, if - 

 
(1) The stop-work order results in an increase in the time required for, or in the 
Contractor’s cost properly allocable to, the performance of any part of this contract; and 
 
(2) The Contractor asserts its right to an adjustment within 30 days after the end of the 
period of work stoppage; provided, that if the Contracting Officer decides the facts justify 
the action, the Contracting Officer may receive and act upon a proposal at any time 
before final payment under this contract. 
 

   (c) If a stop-work order is not canceled and the work covered by the order is terminated for the 
convenience of the Government, the Contracting Officer shall allow reasonable costs resulting 
from the stop-work order in arriving at the termination settlement. 
 
   (d) If a stop-work order is not canceled and the work covered by the order is terminated for 
default, the Contracting Officer shall allow, by equitable adjustment or otherwise, reasonable 
costs resulting from the stop-work order. 
 
   (e) The Government’s rights to terminate this contract at any time are not affected by action 
taken under this clause. 
 
   (f) If, as the result of the Contractor’s intentional or negligent misstatement, misrepresentation, 
or miscertification, a protest related to this contract is sustained, and the Government pays costs, 
as provided in FAR 33.102(b)(2) or 33.104(h)(1), the Government may require the Contractor to 
reimburse the Government the amount of such costs. In addition to any other remedy available, 
and pursuant to the requirements of Subpart 32.6, the Government may collect this debt by 
offsetting the amount against any payment due the Contractor under any contract between the 
Contractor and the Government. 
 
I.79 52.236-7  PERMITS AND RESPONSIBILITIES  (NOV 1991) 
 
The Contractor shall, without additional expense to the Government, be responsible for obtaining 
any necessary licenses and permits, and for complying with any Federal, State, and municipal 
laws, codes, and regulations applicable to the performance of the work. The Contractor shall also 
be responsible for all damages to persons or property that occur as a result of the Contractor's 
fault or negligence. The Contractor shall also be responsible for all materials delivered and work 
performed until completion and acceptance of the entire work, except for any completed unit of 
work which may have been accepted under the contract. 
I.80 52.237-2  PROTECTION OF GOVERNMENT BUILDINGS, EQUIPMENT AND 

VEGETATION  (APR 1984) 
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The Contractor shall use reasonable care to avoid damaging existing buildings, equipment, and 
vegetation on the Government installation. If the Contractor's failure to use reasonable care 
causes damage to any of this property, the Contractor shall replace or repair the damage at no 
expense to the Government as the Contracting Officer directs. If the Contractor fails or refuses to 
make such repair or replacement, the Contractor shall be liable for the cost, which may be 
deducted from the contract price. 
 
I.81 52.237-3  CONTINUITY OF SERVICES  (JAN 1991) 
 
   (a) The Contractor recognizes that the services under this contract are vital to the Government 
and must be continued without interruption and that, upon contract expiration, a successor, either 
the Government or another Contractor, may continue them. The Contractor agrees to - 

 
(1) Furnish phase-in training; and 
 
(2) Exercise its best efforts and cooperation to effect an orderly and efficient transition to 
a successor. 
 

   (b) The Contractor shall, upon the Contracting Officer’s written notice, (1) furnish phase-in, 
phase-out services for up to 90 days after this contract expires and (2) negotiate in good faith a 
plan with a successor to determine the nature and extent of phase-in, phase-out services required. 
The plan shall specify a training program and a date for transferring responsibilities for each 
division of work described in the plan, and shall be subject to the Contracting Officer’s approval. 
The Contractor shall provide sufficient experienced personnel during the phase-in, phase-out 
period to ensure that the services called for by this contract are maintained at the required level 
of proficiency. 
 
   (c) The Contractor shall allow as many personnel as practicable to remain on the job to help 
the successor maintain the continuity and consistency of the services required by this contract. 
The Contractor also shall disclose necessary personnel records and allow the successor to 
conduct on-site interviews with these employees. If selected employees are agreeable to the 
change, the Contractor shall release them at a mutually agreeable date and negotiate transfer of 
their earned fringe benefits to the successor. 
 
   (d) The Contractor shall be reimbursed for all reasonable phase-in, phase-out costs (i.e., costs 
incurred within the agreed period after contract expiration that result from phase-in, phase-out 
operations) and a fee (profit) not to exceed a pro rata portion of the fee (profit) under this 
contract. 
 
I.82 52.239-1  PRIVACY OR SECURITY SAFEGUARDS  (AUG 1996) 
 
   (a) The Contractor shall not publish or disclose in any manner, without the Contracting 
Officer’s written consent, the details of any safeguards either designed or developed by the 
Contractor under this contract or otherwise provided by the Government. 
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   (b) To the extent required to carry out a program of inspection to safeguard against threats and 
hazards to the security, integrity, and confidentiality of Government data, the Contractor shall 
afford the Government access to the Contractor’s facilities, installations, technical capabilities, 
operations, documentation, records, and databases. 
 
   (c) If new or unanticipated threats or hazards are discovered by either the Government or the 
Contractor, or if existing safeguards have ceased to function, the discoverer shall immediately 
bring the situation to the attention of the other party. 
 
I.83 52.242-1  NOTICE OF INTENT TO DISALLOW COSTS  (APR 1984) 
 
   (a) Notwithstanding any other clause of this contract - 

 
(1) The Contracting Officer may at any time issue to the Contractor a written notice of 
intent to disallow specified costs incurred or planned for incurrence under this contract 
that have been determined not to be allowable under the contract terms; and  
 
(2) The Contractor may, after receiving a notice under subparagraph (1) above, submit a 
written response to the Contracting Officer, with justification for allowance of the costs. 
If the Contractor does respond within 60 days, the Contracting Officer shall, within 60 
days of receiving the response, either make a written withdrawal of the notice or issue a 
written decision. 
 

   (b) Failure to issue a notice under this Notice of Intent to Disallow Costs clause shall not affect 
the Government’s rights to take exception to incurred costs. 
 
I.84 52.242-3  PENALTIES FOR UNALLOWABLE COSTS  (MAY 2001) 
 
   (a) Definition. "Proposal," as used in this clause, means either -- 

(1) A final indirect cost rate proposal submitted by the Contractor after the expiration of 
its fiscal year which -- 

(i) Relates to any payment made on the basis of billing rates; or 
(ii) Will be used in negotiating the final contract price; or 

(2) The final statement of costs incurred and estimated to be incurred under the Incentive 
Price Revision clause (if applicable), which is used to establish the final contract price. 

   (b) Contractors which include unallowable indirect costs in a proposal may be subject to 
penalties. The penalties are prescribed in 10 U.S.C. 2324 or 41 U.S.C. 256, as applicable, which 
is implemented in Section 42.709 of the Federal Acquisition Regulation (FAR). 

   (c) The Contractor shall not include in any proposal any cost that is unallowable, as defined in 
Subpart 2.1 of the FAR, or an executive agency supplement to the FAR. 
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   (d) If the Contracting Officer determines that a cost submitted by the Contractor in its proposal 
is expressly unallowable under a cost principle in the FAR, or an executive agency supplement 
to the FAR, that defines the allowability of specific selected costs, the Contractor shall be 
assessed a penalty equal to -- 

(1) The amount of the disallowed cost allocated to this contract; plus 
(2) Simple interest, to be computed -- 

(i) On the amount the Contractor was paid (whether as a progress or billing 
payment) in excess of the amount to which the Contractor was entitled; and 

(ii) Using the applicable rate effective for each six-month interval prescribed by 
the Secretary of the Treasury pursuant to Pub. L. 92-41 (85 Stat. 97). 

   (e) If the Contracting Officer determines that a cost submitted by the Contractor in its proposal 
includes a cost previously determined to be unallowable for that Contractor, then the Contractor 
will be assessed a penalty in an amount equal to two times the amount of the disallowed cost 
allocated to this contract. 

   (f) Determinations under paragraphs (d) and (e) of this clause are final decisions within the 
meaning of the Contract Disputes Act of 1978 (41 U.S.C. 601, et seq.). 

   (g) Pursuant to the criteria in FAR 42.709-5, the Contracting Officer may waive the penalties 
in paragraph (d) or (e) of this clause. 

   (h) Payment by the Contractor of any penalty assessed under this clause does not constitute 
repayment to the Government of any unallowable cost which has been paid by the Government 
to the Contractor. 
 
I.85 52.242-4  CERTIFICATION OF FINAL INDIRECT COSTS  (JAN 1997) 
 
   (a) The Contractor shall - 

 
(1) Certify any proposal to establish or modify final indirect cost rates; 
 
(2) Use the format in paragraph (c) of this clause to certify; and 
 
(3) Have the certificate signed by an individual of the Contractor’s organization at a 
level no lower than a vice president or chief financial officer of the business segment of 
the Contractor that submits the proposal. 

 
   (b) Failure by the Contractor to submit a signed certificate, as described in this clause, may 
result in final indirect costs at rates unilaterally established by the Contracting Officer. 
 
   (c) The certificate of final indirect costs shall read as follows: 
 

CERTIFICATE OF FINAL INDIRECT COSTS 
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This is to certify that I have reviewed this proposal to establish final indirect cost rates and to the 
best of my knowledge and belief: 
 
1. All costs included in this proposal (identify proposal and date) to establish final indirect cost 
rates for (identify period covered by rate) are allowable in accordance with the cost principles of 
the Federal Acquisition Regulation (FAR) and its supplements applicable to the contracts to 
which the final indirect cost rates will apply; and 
 
2. This proposal does not include any costs which are expressly unallowable under applicable 
cost principles of the FAR or its supplements. 

 
Firm: _____________________________________ 
 
Signature: _________________________________ 
 
Name of Certifying Official: __________________ 
 
Title: _____________________________________ 
 
Date of Execution: __________________________ 

 
I.86 52.242-13  BANKRUPTCY  (JUL 1995) 
 
   In the event the Contractor enters into proceedings relating to bankruptcy, whether voluntary 
or involuntary, the Contractor agrees to furnish, by certified mail or electronic commerce method 
authorized by the contract, written notification of the bankruptcy to the Contracting Officer 
responsible for administering the contract. This notification shall be furnished within five days of 
the initiation of the proceedings relating to bankruptcy filing. This notification shall include the 
date on which the bankruptcy petition was filed, the identity of the court in which the bankruptcy 
petition was filed, and a listing of Government contract numbers and contracting offices for all 
Government contracts against which final payment has not been made. This obligation remains 
in effect until final payment under this contract. 
 
I.87 52.243-2  CHANGES - COST-REIMBURSEMENT  (AUG 1987) AND 

ALTERNATE I  (APR 1984) 
 
   (a) The Contracting Officer may at any time, by written order, and without notice to the 
sureties, if any, make changes within the general scope of this contract in any one or more of the 
following: 

 
(1) Description of services to be performed. 
 
(2) Time of performance (i.e., hours of the day, days of the week, etc.). 
 
(3) Place of performance of the services. 
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   (b) If any such change causes an increase or decrease in the estimated cost of, or the time 
required for, performance of any part of the work under this contract, whether or not changed by 
the order, or otherwise affects any other terms and conditions of this contract, the Contracting 
Officer shall make an equitable adjustment in the - 

 
(1) Estimated cost, delivery or completion schedule, or both; 
 
(2) Amount of any fixed fee; and 
 
(3) Other affected terms and shall modify the contract accordingly. 
 

   (c) The Contractor must assert its right to an adjustment under this clause within 30 days from 
the date of receipt of the written order. However, if the Contracting Officer decides that the facts 
justify it, the Contracting Officer may receive and act upon a proposal submitted before final 
payment of the contract. 
 
   (d) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, 
nothing in this clause shall excuse the Contractor from proceeding with the contract as changed. 
 
   (e) Notwithstanding the terms and conditions of paragraphs (a) and (b) above, the estimated 
cost of this contract and, if this contract is incrementally funded, the funds allotted for the 
performance of this contract, shall not be increased or considered to be increased except by 
specific written modification of the contract indicating the new contract estimated cost and, if 
this contract is incrementally funded, the new amount allotted to the contract. Until this 
modification is made, the Contractor shall not be obligated to continue performance or incur 
costs beyond the point established in the Limitation of Cost or Limitation of Funds clause of this 
contract. 
 
I.88 52.243-6  CHANGE ORDER ACCOUNTING  (APR 1984) 
 
   The Contracting Officer may require change order accounting whenever the estimated cost of a 
change or series of related changes exceeds $100,000. The Contractor, for each change or series 
of related changes, shall maintain separate accounts, by job order or other suitable accounting 
procedure, of all incurred segregable, direct costs (less allocable credits) of work, both changed 
and not changed, allocable to the change. The Contractor shall maintain such accounts until the 
parties agree to an equitable adjustment for the changes ordered by the Contracting Officer or the 
matter is conclusively disposed of in accordance with the Disputes clause. 
 
I.89 52.243-7  NOTIFICATION OF CHANGES  (APR 1984) 
 
   (a) Definitions. "Contracting Officer," as used in this clause, does not include any 
representative of the Contracting Officer. 
 
   "Specifically Authorized Representative (SAR)," as used in this clause, means any person the 
Contracting Officer has so designated by written notice (a copy of which shall be provided to the 
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Contractor) which shall refer to this subparagraph and shall be issued to the designated 
representative before the SAR exercises such authority. 
 
    (b) Notice. The primary purpose of this clause is to obtain prompt reporting of Government 
conduct that the Contractor considers to constitute a change to this contract. Except for changes 
identified as such in writing and signed by the Contracting Officer, the Contractor shall notify 
the Administrative Contracting Officer in writing promptly, within 7 calendar days from the date 
that the Contractor identifies any Government conduct (including actions, inactions, and written 
or oral communications) that the Contractor regards as a change to the contract terms and 
conditions. On the basis of the most accurate information available to the Contractor, the notice 
shall state - 

 
(1) The date, nature, and circumstances of the conduct regarded as a change; 
 
(2) The name, function, and activity of each Government individual and Contractor 
official or employee involved in or knowledgeable about such conduct; 
 
(3) The identification of any documents and the substance of any oral communication 
involved in such conduct; 
 
(4) In the instance of alleged acceleration of scheduled performance or delivery, the basis 
upon which it arose; 
 
(5) The particular elements of contract performance for which the Contractor may seek 
an equitable adjustment under this clause, including - 

 
(i) What contract line items have been or may be affected by the alleged change; 
 
(ii) What labor or materials or both have been or may be added, deleted, or wasted 
by the alleged change; 
 
(iii) To the extent practicable, what delay and disruption in the manner and 
sequence of performance and effect on continued performance have been or may 
be caused by the alleged change; 
 
(iv) What adjustments to contract price, delivery schedule, and other provisions 
affected by the alleged change are estimated; and 
 

(6) The Contractor’s estimate of the time by which the Government must respond to the 
Contractor’s notice to minimize cost, delay or disruption of performance. 
 

   (c) Continued performance. Following submission of the notice required by paragraph (b) of 
this clause, the Contractor shall diligently continue performance of this contract to the maximum 
extent possible in accordance with its terms and conditions as construed by the Contractor, 
unless the notice reports a direction of the Contracting Officer or a communication from a SAR 
of the Contracting Officer, in either of which events the Contractor shall continue performance; 
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provided, however, that if the Contractor regards the direction or communication as a change as 
described in paragraph (b) of this clause, notice shall be given in the manner provided. All 
directions, communications, interpretations, orders and similar actions of the SAR shall be 
reduced to writing promptly and copies furnished to the Contractor and to the Contracting 
Officer. The Contracting Officer shall promptly countermand any action which exceeds the 
authority of the SAR. 
 
   (d) Government response. The Contracting Officer shall promptly, within 30 calendar days 
after receipt of notice, respond to the notice in writing. In responding, the Contracting Officer 
shall either - 

 
(1) Confirm that the conduct of which the Contractor gave notice constitutes a change 
and when necessary direct the mode of further performance; 
 
(2) Countermand any communication regarded as a change; 
 
(3) Deny that the conduct of which the Contractor gave notice constitutes a change and 
when necessary direct the mode of further performance; or 
 
(4) In the event the Contractor’s notice information is inadequate to make a decision 
under subparagraphs (d)(1), (2), or (3) of this clause, advise the Contractor what 
additional information is required, and establish the date by which it should be furnished 
and the date thereafter by which the Government will respond. 

 
   (e) Equitable adjustments.  

(1) If the Contracting Officer confirms that Government conduct effected a change as 
alleged by the Contractor, and the conduct causes an increase or decrease in the 
Contractor’s cost of, or the time required for, performance of any part of the work under 
this contract, whether changed or not changed by such conduct, an equitable adjustment 
shall be made - 

 
(i) In the contract price or delivery schedule or both; and 
 
(ii) In such other provisions of the contract as may be affected. 
 

(2) The contract shall be modified in writing accordingly. In the case of drawings, 
designs or specifications which are defective and for which the Government is 
responsible, the equitable adjustment shall include the cost and time extension for delay 
reasonably incurred by the Contractor in attempting to comply with the defective 
drawings, designs or specifications before the Contractor identified, or reasonably should 
have identified, such defect. When the cost of property made obsolete or excess as a 
result of a change confirmed by the Contracting Officer under this clause is included in 
the equitable adjustment, the Contracting Officer shall have the right to prescribe the 
manner of disposition of the property. The equitable adjustment shall not include 
increased costs or time extensions for delay resulting from the Contractor’s failure to 
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provide notice or to continue performance as provided, respectively, in paragraphs (b) 
and (c) of this clause. 

 
Note: The phrases "contract price" and "cost" wherever they appear in the clause, may be 
appropriately modified to apply to cost-reimbursement or incentive contracts, or to 
combinations thereof. 

 
I.90 52.244-2  SUBCONTRACTS  (AUG 1998) 
 
   (a) Definitions. As used in this clause- 

   "Approved purchasing system" means a Contractor's purchasing system that has been reviewed 
and approved in accordance with Part 44 of the Federal Acquisition Regulation (FAR) 

   "Consent to subcontract" means the Contracting Officer's written consent for the Contractor to 
enter into a particular subcontract. 

   "Subcontract" means any contract, as defined in FAR Subpart 2.1, entered into by a 
subcontractor to furnish supplies or services for performance of the prime contract or a 
subcontract. It includes, but is not limited to, purchase orders, and changes and modifications to 
purchase orders. 

   (b) This clause does not apply to subcontracts for special test equipment when the contract 
contains the clause at FAR 52.245-18, Special Test Equipment. 

   (c) When this clause is included in a fixed-price type contract, consent to subcontract is 
required only on unpriced contract actions (including unpriced modifications or unpriced 
delivery orders), and only if required in accordance with paragraph (d)( or (e) or this clause. 

   (d) If the contractor does not have an approved purchasing system, consent to subcontract is 
required for any subcontract that-- 

(1) Is of the cost-reimbursement, time-and-materials, or labor-hour type; or 

(2) Is fixed-price and exceeds- 

(i) For a contract awarded by the Department of Defense, the Coast Guard, or the 
national Aeronautics and Space Administration, the greater of the simplified 
acquisition threshold or 5 percent of the total estimated cost of the contract; or 

(ii) For contracts awarded by a civilian agency other that the Coast Guard and the 
National Aeronautics and Space Administration, either the simplified acquisition 
threshold or 5 percent of the total estimated cost of the contract. 

   (e) If the Contractor has an approved purchasing system, the Contractor nevertheless shall 
obtain the Contracting Officer's written consent before placing the following subcontracts: 

TBD 
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   (f)(1) The Contractor shall notify the Contracting Officer reasonably in advance of placing any 
subcontract or modification thereof for which consent is required under paragraph (c), (d), or (e) 
of this clause, including the following information:  

(i) A description of the supplies or services to be subcontracted. 

(ii) Identification of the type of subcontract to be used. 

(iii) Identification of the proposed subcontractor. 

(iv) The proposed subcontract price. 

(v) The subcontractor's current, complete, and accurate cost or pricing data and 
Certificate of Current Cost or Pricing Data, if required by other contract 
provisions. 

(vi) The subcontractor's Disclosure Statement or Certificate relating to Cost 
Accounting Standards when such data are required by other provisions of this 
contract. 

(vii) A negotiation memorandum reflecting -- 

(A) The principal elements of the subcontract price negotiations; 

(B) The most significant considerations controlling establishment of initial 
or revised prices; 

(C) The reason cost or pricing data were or were not required; 

(D) The extent, if any, to which the Contractor did not rely on the 
subcontractor's cost or pricing data in determining the price objective and 
in negotiating the final price; 

(E) The extent to which it was recognized in the negotiation that the 
subcontractor's cost or pricing data were not accurate, complete, or 
current; the action taken by the Contractor and the subcontractor; and the 
effect of any such defective data on the total price negotiated; 

(F) The reasons for any significant difference between the Contractor's 
price objective and the price negotiated; and 

(G) A complete explanation of the incentive fee or profit plan when 
incentives are used. The explanation shall identify each critical 
performance element, management decisions used to quantify each 
incentive element, reasons for the incentives, and a summary of all trade-
off possibilities considered. 

(2) The Contractor is not required to notify the Contracting Officer in advance of entering 
into any subcontract for which consent is not required under paragraph (c), (d), or (e) of 
this clause. 
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   (g) Unless the consent or approval specifically provides otherwise, neither consent by the 
Contracting Officer to any subcontract nor approval of the Contractor's purchasing system shall 
constitute a determination -- 

(1) Of the acceptability of any subcontract terms or conditions; 
(2) Of the allowability of any cost under this contract; or 
(3) To relieve the Contractor of any responsibility for performing this contract. 

   (h) No subcontract or modification thereof placed under this contract shall provide for payment 
on a cost-plus-a-percentage-of-cost basis, and any fee payable under cost-reimbursement type 
subcontracts shall not exceed the fee limitations in FAR 15.404-4(c)(4)(i). 

   (i) The Contractor shall give the Contracting Officer immediate written notice of any action or 
suit filed and prompt notice of any claim made against the Contractor by any subcontractor or 
vendor that, in the opinion of the Contractor, may result in litigation related in any way to this 
contract, with respect to which the Contractor may be entitled to reimbursement from the 
Government. 

   (j) The Government reserves the right to review the Contractor's purchasing system as set forth 
in FAR Subpart 44.3. 

   (k) Paragraphs (d) and (f) of this clause do not apply to the following subcontracts, which were 
evaluated during negotiations: None 
 
I.91 52.244-5  COMPETITION IN SUBCONTRACTING  (DEC 1996) 
 
   (a) The Contractor shall select subcontractors (including suppliers) on a competitive basis to 
the maximum practical extent consistent with the objectives and requirements of the contract. 
 
   (b) If the Contractor is an approved mentor under the Department of Defense Pilot Mentor-
Protégé Program (Pub. L. 101-510, section 831 as amended), the Contractor may award 
subcontracts under this contract on a noncompetitive basis to its protégés. 
 
I.92 52.244-6  SUBCONTRACTS FOR COMMERCIAL ITEMS AND COMMERCIAL 

COMPONENTS  (APR 2003) 
 
   (a) Definitions. As used in this clause-- 

   "Commercial item" has the meaning contained in the clause at 52.202-1, Definitions. 

   "Subcontract" includes a transfer of commercial items between divisions, subsidiaries, or 
affiliates of the Contractor or subcontractor at any tier. 

   (b) To the maximum extent practicable, the Contractor shall incorporate, and require its 
subcontractors at all tiers to incorporate, commercial items or nondevelopmental items as 
components of items to be supplied under this contract. 

   (c)  
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(1) The Contractor shall insert the following clauses in subcontracts for commercial 
items: 

(i) 52.219-8, Utilization of Small Business Concerns (Oct 200) (15 U.S.C. 
637(d)(2)(3)), in all subcontracts that offer further subcontracting opportunities. 
If the subcontract (except subcontracts to small business concerns) exceed 
$500,000 ($1,000,000 for construction of any public facility), the subcontractor 
must include 52.219-8 in lower tier subcontracts that offer subcontracting 
opportunities. 

(ii) 52.222-26, Equal Opportunity (Apr 2002) (E.O. 11246). 

(iii) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of 
the Vietnam Era, and Other Eligible Veterans (Dec 2001) (38 U.S.C. 4212(a)); 

(iv) 52.222-36, Affirmative Action for Workers with Disabilities (Jun 1998) (29 
U.S.C. 793). 

(v) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels 
(APR 2003) (46 U.S.C. Appx 1241 and 10 U.S.C. 2631) (flow down required in 
accordance with paragraph (d) of FAR clause 52.247-64). 

(2) While not required, the Contractor may flow down to subcontracts for commercial 
items a minimal number of additional clauses necessary to satisfy its contractual 
obligations. 

   (d) The Contractor shall include the terms of this clause, including this paragraph (d), in 
subcontracts awarded under this contract. 
 
I.93 52.245-5  GOVERNMENT PROPERTY (COST-REIMBURSEMENT, TIME-AND-

MATERIAL, OR LABOR-HOUR CONTRACTS) (JAN 1986) AS MODIFIED BY 
DEAR 952.245-5 

 
   (a) Government-furnished property. 

 
(1) The term "Contractor’s managerial personnel," as used in paragraph (g) of this clause, 
means any of the Contractor’s directors, officers, managers, superintendents, or 
equivalent representatives who have supervision or direction of -  

 
(i) All or substantially all of the Contractor’s business; 
 
(ii) All or substantially all of the Contractor’s operation at any one plant, or 
separate location at which the contract is being performed; or 
 
(iii) A separate and complete major industrial operation connected with 
performing this contract. 
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(2) The Government shall deliver to the Contractor, for use in connection with and under 
the terms of this contract, the Government-furnished property described in the Schedule 
or specifications, together with such related data and information as the Contractor may 
request and as may be reasonably required for the intended use of the property 
(hereinafter referred to as "Government-furnished property"). 
 
(3) The delivery or performance dates for this contract are based upon the expectation 
that Government-furnished property suitable for use will be delivered to the Contractor at 
the times stated in the Schedule or, if not so stated, in sufficient time to enable the 
Contractor to meet the contract’s delivery or performance dates. 
 
(4) If Government-furnished property is received by the Contractor in a condition not 
suitable for the intended use, the Contractor shall, upon receipt, notify the Contracting 
Officer, detailing the facts, and, as directed by the Contracting Officer and at 
Government expense, either effect repairs or modification or return or otherwise dispose 
of the property. After completing the directed action and upon written request of the 
Contractor, the Contracting Officer shall make an equitable adjustment as provided in 
paragraph (h) of this clause. 

 
(5) If Government-furnished property is not delivered to the Contractor by the required 
time or times, the Contracting Officer shall, upon the Contractor’s timely written request, 
make a determination of the delay, if any, caused the Contractor and shall make an 
equitable adjustment in accordance with paragraph (h) of this clause. 
 

   (b) Changes in Government-furnished property. (1) The Contracting Officer may, by written 
notice, (i) decrease the Government-furnished property provided or to be provided under this 
contract or (ii) substitute other Government-furnished property for the property to be provided 
by the Government or to be acquired by the Contractor for the Government under this contract. 
The Contractor shall promptly take such action as the Contracting Officer may direct regarding 
the removal, shipment, or disposal of the property covered by this notice. 

 
(2) Upon the Contractor’s written request, the Contracting Officer shall make an 
equitable adjustment to the contract in accordance with paragraph (h) of this clause, if the 
Government has agreed in the Schedule to make such property available for performing 
this contract and there is any - 

 
(i) Decrease or substitution in this property pursuant to subparagraph (b)(1) 
above; or 
 
(ii) Withdrawal of authority to use property, if provided under any other contract 
or lease. 

 
   (c) Title. 
 (1) The Government shall retain title to all Government-furnished property. 
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(2) Title to all property purchased by the Contractor for which the Contractor is entitled 
to be reimbursed as a direct item of cost under this contract shall pass to and vest in the 
Government upon the vendor’s delivery of such property. 

 
(3) Title to all other property, the cost of which is reimbursable to the Contractor, shall 
pass to and vest in the Government upon - 

 
(i) Issuance of the property for use in contract performance; 
 
(ii) Commencement of processing of the property for use in contract performance; 
or 
 
(iii) Reimbursement of the cost of the property by the Government, whichever 
occurs first. 
 

(4) All Government-furnished property and all property acquired by the Contractor, title 
to which vests in the Government under this paragraph (collectively referred to as 
"Government property"), are subject to the provisions of this clause. Title to Government 
property shall not be affected by its incorporation into or attachment to any property not 
owned by the Government, nor shall Government property become a fixture or lose its 
identity as personal property by being attached to any real property.  
 

   (d) Use of Government property. The Government property shall be used only for performing 
this contract, unless otherwise provided in this contract or approved by the Contracting Officer. 
 
   (e) Property administration.  
 

(1) The Contractor shall be responsible and accountable for all Government property 
provided under the contract and shall comply with Federal Acquisition Regulation (FAR) 
Subpart 45.5 and DOE Acquisition Regulation Subpart 945.5 , as in effect on the date of 
this contract. 

 
(2) The Contractor shall establish and maintain a program for the use, maintenance, 
repair, protection, and preservation of Government property in accordance with sound 
business practice and the applicable provisions of FAR Subpart 45.5 and DOE 
Acquisition Regulation Subpart 945.5. 
 
(3) If damage occurs to Government property, the risk of which has been assumed by the 
Government under this contract, the Government shall replace the items or the Contractor 
shall make such repairs as the Government directs. However, if the Contractor cannot 
effect such repairs within the time required, the Contractor shall dispose of the property 
as directed by the Contracting Officer. When any property for which the Government is 
responsible is replaced or repaired, the Contracting Officer shall make an equitable 
adjustment in accordance with paragraph (h) of this clause. 
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   (f) Access. The Government and all its designees shall have access at all reasonable times to 
the premises in which any Government property is located for the purpose of inspecting the 
Government property. 
 
   (g) Limited risk of loss. 

 (1) The Contractor shall not be liable for loss or destruction of, or damage to, the 
Government property provided under this contract or for expenses incidental to such loss, 
destruction, or damage, except as provided in subparagraphs (2) and (3) below. 

 
(2) The Contractor shall be responsible for loss or destruction of, or damage to, the 
Government property provided under this contract (including expenses incidental to such 
loss, destruction, or damage) - 

 
(i) That results from a risk expressly required to be insured under this contract, 
but only to the extent of the insurance required to be purchased and maintained or 
to the extent of insurance actually purchased and maintained, whichever is 
greater;  
 
(ii) That results from a risk that is in fact covered by insurance or for which the 
Contractor is otherwise reimbursed, but only to the extent of such insurance or 
reimbursement; 
 
(iii) For which the Contractor is otherwise responsible under the express terms of 
this contract; 
 
(iv) That results from willful misconduct or lack of good faith on the part of the 
Contractor’s managerial personnel; or 
 
(v) That results from a failure on the part of the Contractor, due to willful 
misconduct or lack of good faith on the part of the Contractor’s managerial 
personnel, to establish and administer a program or system for the control, use, 
protection, preservation, maintenance, and repair of Government property as 
required by paragraph (e) of this clause. 
 

(3)(i) If the Contractor fails to act as provided by subdivision (g)(2)(v) above, after being 
notified (by certified mail addressed to one of the Contractor’s managerial personnel) of 
the Government’s disapproval, withdrawal of approval, or nonacceptance of the system 
or program, it shall be conclusively presumed that such failure was due to willful 
misconduct or lack of good faith on the part of the Contractor’s managerial personnel. 

 
(ii) In such event, any loss or destruction of, or damage to, the Government 
property shall be presumed to have resulted from such failure unless the 
Contractor can establish by clear and convincing evidence that such loss, 
destruction, or damage - 

 



DE-AC24-04OH20179 
 

I-112 of 187 
1/16/04 

(A) Did not result from the Contractor’s failure to maintain an approved 
program or system; or 
 
(B) Occurred while an approved program or system was maintained by the 
Contractor. 

 
(4) If the Contractor transfers Government property to the possession and control of a 
subcontractor, the transfer shall not affect the liability of the Contractor for loss or 
destruction of, or damage to, the property as set forth above. However, the Contractor 
shall require the subcontractor to assume the risk of, and be responsible for, any loss or 
destruction of, or damage to, the property while in the subcontractor’s possession or 
control, except to the extent that the subcontract, with the advance approval of the 
Contracting Officer, relieves the subcontractor from such liability. In the absence of such 
approval, the subcontract shall contain appropriate provisions requiring the return of all 
Government property in as good condition as when received, except for reasonable wear 
and tear or for its use in accordance with the provisions of the prime contract. 

 
(5) Upon loss or destruction of, or damage to, Government property provided under this 
contract, the Contractor shall so notify the Contracting Officer and shall communicate 
with the loss and salvage organization, if any, designated by the Contracting Officer. 
With the assistance of any such organization, the Contractor shall take all reasonable 
action to protect the Government property from further damage, separate the damaged 
and undamaged Government property, put all the affected Government property in the 
best possible order, and furnish to the Contracting Officer a statement of - 

 
(i) The lost, destroyed, or damaged Government property; 
 
(ii) The time and origin of the loss, destruction, or damage; 
 
(iii) All known interests in commingled property of which the Government 
property is a part; and 
 
(iv) The insurance, if any, covering any part of or interest in such commingled 
property. 
 

(6) The Contractor shall repair, renovate, and take such other action with respect to 
damaged Government property as the Contracting Officer directs. If the Government 
property is destroyed or damaged beyond practical repair, or is damaged and so 
commingled or combined with property of others (including the Contractor’s) that 
separation is impractical, the Contractor may, with the approval of and subject to any 
conditions imposed by the Contracting Officer, sell such property for the account of the 
Government. Such sales may be made in order to minimize the loss to the Government, 
to permit the resumption of business, or to accomplish a similar purpose. The Contractor 
shall be entitled to an equitable adjustment in the contract price for the expenditures 
made in performing the obligations under this subparagraph (g)(6) in accordance with 
paragraph (h) of this clause. However, the Government may directly reimburse the loss 
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and salvage organization for any of their charges. The Contracting Officer shall give due 
regard to the Contractor’s liability under this paragraph (g) when making any such 
equitable adjustment. 

 
(7) The Contractor shall not be reimbursed for, and shall not include as an item of 
overhead, the cost of insurance or of any reserve covering risk of loss or destruction of, 
or damage to, Government property, except to the extent that the Government may have 
expressly required the Contractor to carry such insurance under another provision of this 
contract. 
 
(8) In the event the Contractor is reimbursed or otherwise compensated for any loss or 
destruction of, or damage to, Government property, the Contractor shall use the proceeds 
to repair, renovate, or replace the lost, destroyed, or damaged Government property or 
shall otherwise credit the proceeds to, or equitably reimburse, the Government, as 
directed by the Contracting Officer. 
 
(9) The Contractor shall do nothing to prejudice the Government’s rights to recover 
against third parties for any loss or destruction of, or damage to, Government property. 
Upon the request of the Contracting Officer, the Contractor shall, at the Government’s 
expense, furnish to the Government all reasonable assistance and cooperation (including 
the prosecution of suit and the execution of instruments of assignment in favor of the 
Government) in obtaining recovery. In addition, where a subcontractor has not been 
relieved from liability for any loss or destruction of, or damage to, Government property, 
the Contractor shall enforce for the benefit of the Government the liability of the 
subcontractor for such loss, destruction, or damage. 
 

   (h) Equitable adjustment. When this clause specifies an equitable adjustment, it shall be made 
to any affected contract provision in accordance with the procedures of the Changes clause. 
When appropriate, the Contracting Officer may initiate an equitable adjustment in favor of the 
Government. The right to an equitable adjustment shall be the Contractor’s exclusive remedy. 
The Government shall not be liable to suit for breach of contract for - 

 
(1) Any delay in delivery of Government-furnished property; 
 
(2) Delivery of Government-furnished property in a condition not suitable for its intended 
use; 
 
(3) A decrease in or substitution of Government-furnished property; or 
 
(4) Failure to repair or replace Government property for which the Government is 
responsible. 

 
   (i) Final accounting and disposition of Government property. Upon completing this contract, or 
at such earlier dates as may be fixed by the Contracting Officer, the Contractor shall submit, in a 
form acceptable to the Contracting Officer, inventory schedules covering all items of 
Government property not consumed in performing this contract or delivered to the Government. 
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The Contractor shall prepare for shipment, deliver f.o.b. origin, or dispose of the Government 
property as may be directed or authorized by the Contracting Officer. The net proceeds of any 
such disposal shall be credited to the cost of the work covered by this contract or paid to the 
Government as directed by the Contracting Officer. The foregoing provisions shall apply to 
scrap from Government property; provided, however, that the Contracting Officer may authorize 
or direct the Contractor to omit from such inventory schedules any scrap consisting of faulty 
castings or forgings or of cutting and processing waste, such as chips, cuttings, borings, turnings, 
short ends, circles, trimmings, clippings, and remnants, and to dispose of such scrap in 
accordance with the Contractor’s normal practice and account for it as a part of general overhead 
or other reimbursable costs in accordance with the Contractor’s established accounting 
procedures. 
 
   (j) Abandonment and restoration of Contractor premises. Unless otherwise provided herein, the 
Government - 

 
(1) May abandon any Government property in place, at which time all obligations of the 
Government regarding such abandoned property shall cease; and 
 
(2) Has no obligation to restore or rehabilitate the Contractor’s premises under any 
circumstances (e.g., abandonment, disposition upon completion of need, or contract 
completion). However, if the Government-furnished property (listed in the Schedule or 
specifications) is withdrawn or is unsuitable for the intended use, or if other Government 
property is substituted, then the equitable adjustment under paragraph (h) of this clause 
may properly include restoration or rehabilitation costs. 
 

   (k) Communications. All communications under this clause shall be in writing. 
 
   (l) Overseas contracts. If this contract is to be performed outside the United States of America, 
its territories, or possessions, the words "Government" and "Government-furnished" (wherever 
they appear in this clause) shall be construed as "United States Government" and "United States 
Government-furnished," respectively. 
 
I.94 52.245-19  GOVERNMENT PROPERTY FURNISHED "AS IS"  (APR 1984) 
 
   (a) The Government makes no warranty whatsoever with respect to Government property 
furnished "as is," except that the property is in the same condition when placed at the f.o.b. 
point specified in the solicitation as when inspected by the Contractor pursuant to the 
solicitation or, if not inspected by the Contractor, as when last available for inspection under the 
solicitation. 
 
   (b) The Contractor may repair any property made available on an "as is" basis. Such repair 
will be at the Contractor’s expense except as otherwise provided in this clause. Such property 
may be modified at the Contractor’s expense, but only with the written permission of the 
Contracting Officer. Any repair or modification of property furnished "as is" shall not affect the 
title of the Government. 
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   (c) If there is any change in the condition of Government property furnished "as is" from the 
time inspected or last available for inspection under the solicitation to the time placed on board 
at the location specified in the solicitation, and such change will adversely affect the Contractor, 
the Contractor shall, upon receipt of the property, notify the Contracting Officer detailing the 
facts and, as directed by the Contracting Officer, either (1) return such property at the 
Government’s expense or otherwise dispose of the property or (2) effect repairs to return the 
property to its condition when inspected under the solicitation or, if not inspected, last available 
for inspection under the solicitation. After completing the directed action and upon written 
request of the Contractor, the Contracting Officer shall equitably adjust any contractual 
provisions affected by the return, disposition, or repair in accordance with the procedures 
provided for in the Changes clause of this contract. The foregoing provisions for adjustment are 
the exclusive remedy available to the Contractor, and the Government shall not be otherwise 
liable for any delivery of Government property furnished "as is" in a condition other than that in 
which it was originally offered. 
 
   (d) Except as otherwise provided in this clause, Government property furnished "as is" shall 
be governed by the Government Property clause of this contract. 

 
I.95 52.246-25  LIMITATION OF LIABILITY—SERVICES  (FEB 1997) 
 
   (a) Except as provided in paragraphs (b) and (c) below, and except to the extent that the 
Contractor is expressly responsible under this contract for deficiencies in the services required to 
be performed under it (including any materials furnished in conjunction with those services), the 
Contractor shall not be liable for loss of or damage to property of the Government that-- 

 
(1) Occurs after Government acceptance of services performed under this contract; and 
 
(2) Results from any defects or deficiencies in the services performed or materials 
furnished. 
 

   (b) The limitation of liability under paragraph (a) above shall not apply when a defect or 
deficiency in, or the Government’s acceptance of, services performed or materials furnished 
results from willful misconduct or lack of good faith on the part of any of the Contractor’s 
managerial personnel. The term "Contractor’s managerial personnel," as used in this clause, 
means the Contractor’s directors, officers, and any of the Contractor’s managers, 
superintendents, or equivalent representatives who have supervision or direction of-- 

 
(1) All or substantially all of the Contractor’s business; 
 
(2) All or substantially all of the Contractor’s operations at any one plant, laboratory, or 
separate location at which the contract is being performed; or 
 
(3) A separate and complete major industrial operation connected with the performance 
of this contract. 
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   (c) If the Contractor carries insurance, or has established a reserve for self-insurance, covering 
liability for loss or damage suffered by the Government through the Contractor’s performance of 
services or furnishing of materials under this contract, the Contractor shall be liable to the 
Government, to the extent of such insurance or reserve, for loss of or damage to property of the 
Government occurring after Government acceptance of, and resulting from any defects and 
deficiencies in, services performed or materials furnished under this contract. 
 
I.96 52.247-1  COMMERCIAL BILL OF LADING NOTATIONS  (APR 1984) 
 
   If the Contracting Officer authorizes supplies to be shipped on a commercial bill of lading and 
the Contractor will be reimbursed these transportation costs as direct allowable costs, the 
Contractor shall ensure before shipment is made that the commercial shipping documents are 
annotated with either of the following notations, as appropriate: 
 
   (a) If the Government is shown as the consignor or the consignee, the annotation shall be: 
 
   Transportation is for the Department of Energy and the actual total transportation charges paid 
to the carrier(s) by the consignor or consignee are assignable to, and shall be reimbursed by, the 
Government. 
 
   (b) If the Government is not shown as the consignor or the consignee, the annotation shall be: 
  
  Transportation is for the Department of Energy and the actual total transportation charges paid 
to the carrier(s) by the consignor or consignee shall be reimbursed by the Government, pursuant 
to cost-reimbursement contract No. DE-AC24-04OH20171. This may be confirmed by 
contacting Ms. Terri Binau, Contracting Officer, Department of Energy, 175 Tri-County 
Parkway, Springdale, Ohio 45246-3222, 513-246-0093. 

 
I.97 52.247-63  PREFERENCE FOR U.S.-FLAG AIR CARRIERS  (JAN 1997) 
 
   (a) "International air transportation," as used in this clause, means transportation by air 
between a place in the United States and a place outside the United States or between two 
places both of which are outside the United States. 
 
   "United States," as used in this clause, means the 50 States, the District of Columbia, the 
Commonwealth of Puerto Rico, and possessions of the United States. 
 
   "U.S.-flag air carrier," as used in this clause, means an air carrier holding a certificate under 
49 U.S.C. Chapter 411. 
 
   (b) Section 5 of the International Air Transportation Fair Competitive Practices Act of 1974 
(49 U.S.C. 40118) (Fly America Act) requires that all Federal agencies and Government 
Contractors and subcontractors use U.S.-flag air carriers for U.S. Government-financed 
international air transportation of personnel (and their personal effects) or property, to the extent 
that service by those carriers is available. It requires the Comptroller General of the United 
States, in the absence of satisfactory proof of the necessity for foreign-flag air transportation, to 
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disallow expenditures from funds, appropriated or otherwise established for the account of the 
United States, for international air transportation secured aboard a foreign-flag air carrier if a 
U.S.-flag air carrier is available to provide such services.  
 
   (c) The Contractor agrees, in performing work under this contract, to use U.S.-flag air carriers 
for international air transportation of personnel (and their personal effects) or property to the 
extent that service by those carriers is available. 
 
   (d) In the event that the Contractor selects a carrier other than a U.S.-flag air carrier for 
international air transportation, the Contractor shall include a statement on vouchers involving 
such transportation essentially as follows: 

 
      Statement of Unavailability of U.S.-Flag Air Carriers 

 
International air transportation of persons (and their personal effects) or property by U.S.-
flag air carrier was not available or it was necessary to use foreign-flag air carrier service 
for the following reasons (see section 47.403 of the Federal Acquisition Regulation): 
(State reasons): 

 
    [_____________________________________________] 

        (End of statement) 
 

   (e) The Contractor shall include the substance of this clause, including this paragraph (e), in 
each subcontract or purchase under this contract that may involve international air transportation. 
 
I.98 52.247-64  PREFERENCE FOR PRIVATELY OWNED U.S.-FLAG 

COMMERCIAL VESSELS  (APR 2003) 
 
   (a) Except as provided in paragraph (e) of this clause, the Cargo Preference Act of 1954 (46 
U.S.C. Appx 1241(b)) requires that Federal departments and agencies shall transport in privately 
owned U.S.-flag commercial vessels at least 50 percent of the gross tonnage of equipment, 
materials, or commodities that may be transported in ocean vessels (computed separately for dry 
bulk carriers, dry cargo liners, and tankers). Such transportation shall be accomplished when any 
equipment, materials, or commodities, located within or outside the United States, that may be 
transported by ocean vessel are -- 

(1) Acquired for a U.S. Government agency account; 

(2) Furnished to, or for the account of, any foreign nation without provision for 
reimbursement; 

(3) Furnished for the account of a foreign nation in connection with which the United 
States advances funds or credits, or guarantees the convertibility of foreign currencies; or 

(4) Acquired with advance of funds, loans, or guaranties made by or on behalf of the 
United States. 
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   (b) The Contractor shall use privately owned U.S.-flag commercial vessels to ship at least 50 
percent of the gross tonnage involved under this contract (computed separately for dry bulk 
carriers, dry cargo liners, and tankers) whenever shipping any equipment, materials, or 
commodities under the conditions set forth in paragraph (a) above, to the extent that such vessels 
are available at rates that are fair and reasonable for privately owned U.S.-flag commercial 
vessels. 

   (c) 

(1) The Contractor shall submit one legible copy of a rated on-board ocean bill of lading 
for each shipment to both -- 

(i) The Contracting Officer, and 

 

(ii) The: 

Office of Cargo Preference 
Maritime Administration (MAR-590) 
400 Seventh Street, SW 
Washington, DC 20590 
 
Subcontractor bills of lading shall be submitted through the Prime Contractor. 

(2) The Contractor shall furnish these bill of lading copies 

(i) within 20 working days of the date of loading for shipments originating in the 
United States, or 

(ii) within 30 working days for shipments originating outside the United States. 
Each bill of lading copy shall contain the following information: 

(A) Sponsoring U.S. Government agency. 
(B) Name of vessel. 
(C) Vessel flag of registry. 
(D) Date of loading. 
(E) Port of loading. 
(F) Port of final discharge. 
(G) Description of commodity. 
(H) Gross weight in pounds and cubic feet if available. 
(I) Total ocean freight revenue in U.S. dollars. 

   (d) The Contractor shall insert the substance of this clause, including this paragraph (d), in all 
subcontracts or purchase orders under this contract, except those described in paragraph (e)(4). 

   (e) The requirement in paragraph (a) does not apply to -- 

(1) Cargoes carried in vessels of the Panama Canal Commission or as required or 
authorized by law or treaty; 
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(2) Ocean transportation between foreign countries of supplies purchased with foreign 
currencies made available, or derived from funds that are made available, under the 
Foreign Assistance Act of 1961 (22 U.S.C. 2353); 

(3) Shipments of classified supplies when the classification prohibits the use of non-
Government vessels; and 

(4) Subcontracts or purchase orders for the acquisition of commercial items unless- 

(i) This contract is- 

(A) A contract or agreement for ocean transportation services; or 

(B) A construction contract; or 

(ii) The supplies being transported are- 

(A) Items the Contractor is reselling or distributing to the Government 
without adding value. (Generally, the Contractor does not add value to the 
items when it subcontracts items for f.o.b. destination shipment); or 

(B) Shipped in direct support of U.S.military- 

(1) Contingency operations: 

(2) Exercises; or 

(3) Forces deployed in connection with United Nations or North 
Atlantic Treaty Organization humanitarian or peacekeeping 
operations. 

   (f) Guidance regarding fair and reasonable rates for privately owned U.S.-flag commercial 
vessels may be obtained from the: 

Office of Costs and Rates 
Maritime Administration 
400 Seventh Street, SW 
Washington, DC 20590 
Phone: 202-366-2324. 

 
I.99 52.247-67  SUBMISSION OF COMMERCIAL TRANSPORTATION BILLS TO 

THE GENERAL SERVICES ADMINISTRATION FOR AUDIT  (JUN 1997) 
(a) 

(1) In accordance with paragraph (a)(2) of this clause, the Contractor shall submit to the 
General Services Administration (GSA) for audit, legible copies of all paid freight 
bills/invoices, commercial bills of lading (CBL's), passenger coupons, and other 
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supporting documents for transportation services on which the United States will assume 
freight charges that were paid -- 

(i) By the Contractor under a cost-reimbursement contract; and 

(ii) By a first-tier subcontractor under a cost-reimbursement subcontract 
thereunder. 

(2) Cost-reimbursement Contractors shall only submit for audit those CBL's with freight 
shipment charges exceeding $50.00. Bills under $50.00 shall be retained on-site by the 
Contractor and made available for GSA on-site audits. This exception only applies to 
freight shipment bills and is not intended to apply to bills and invoices for any other 
transportation services. 

(b) The Contractor shall forward copies of paid freight bills/invoices, CBL's, passenger coupons, 
and supporting documents as soon as possible following the end of the month, in one package to 
the: 

General Services Administration 
Attn: FWA 
1800 F Street, NW 
Washington, DC 20405. 

The Contractor shall include the paid freight bills/invoices, CBL's, passenger coupons, 
and supporting documents for first-tier subcontractors under a cost-reimbursement 
contract. If the inclusion of the paid freight bills/invoices, CBL's, passenger coupons, and 
supporting documents for any subcontractor in the shipment is not practicable, the 
documents may be forwarded to GSA in a separate package. 

(c) Any original transportation bills or other documents requested by GSA shall be forwarded 
promptly by the Contractor to GSA. The Contractor shall ensure that the name of the contracting 
agency is stamped or written on the face of the bill before sending it to GSA. 

(d) A statement prepared in duplicate by the Contractor shall accompany each shipment of 
transportation documents. GSA will acknowledge receipt of the shipment by signing and 
returning the copy of the statement. The statement shall show -- 

(1) The name and address of the Contractor; 

(2) The contract number including any alpha-numeric prefix identifying the contracting 
office; 

(3) The name and address of the contracting office; 

(4) The total number of bills submitted with the statement; and 

(5) A listing of the respective amounts paid or, in lieu of such listing, an adding machine 
tape of the amounts paid showing the Contractor's voucher or check numbers. 
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I.100 52.248-1  VALUE ENGINEERING  (FEB 2000) 
 
 (a) General. The Contractor is encouraged to develop, prepare, and submit value engineering 
change proposals (VECP's) voluntarily. The Contractor shall share in any net acquisition savings 
realized from accepted VECP's, in accordance with the incentive sharing rates in paragraph (f) 
below. 

(b) Definitions. 

"Acquisition savings,'' as used in this clause, means savings resulting from the 
application of a VECP to contracts awarded by the same contracting office or its 
successor for essentially the same unit. Acquisition savings include -- 

(1) Instant contract savings, which are the net cost reductions on this, the instant contract, 
and which are equal to the instant unit cost reduction multiplied by the number of instant 
contract units affected by the VECP, less the Contractor's allowable development and 
implementation costs; 

(2) Concurrent contract savings, which are net reductions in the prices of other contracts 
that are definitized and ongoing at the time the VECP is accepted; and 

(3) Future contract savings, which are the product of the future unit cost reduction 
multiplied by the number of future contract units in the sharing base. On an instant 
contract, future contract savings include savings on increases in quantities after VECP 
acceptance that are due to contract modifications, exercise of options, additional orders, 
and funding of subsequent year requirements on a multiyear contract. 

"Collateral costs," as used in this clause, means agency cost of operation, maintenance, 
logistic support, or Government-furnished property. 

"Collateral savings," as used in this clause, means those measurable net reductions 
resulting from a VECP in the agency's overall projected collateral costs, exclusive of 
acquisition savings, whether or not the acquisition cost changes. 

"Contracting office" includes any contracting office that the acquisition is transferred to, 
such as another branch of the agency or another agency's office that is performing a joint 
acquisition action. 

"Contractor's development and implementation costs," as used in this clause, means those 
costs the Contractor incurs on a VECP specifically in developing, testing, preparing, and 
submitting the VECP, as well as those costs the Contractor incurs to make the contractual 
changes required by Government acceptance of a VECP. 

"Future unit cost reduction," as used in this clause, means the instant unit cost reduction 
adjusted as the Contracting Officer considers necessary for projected learning or changes 
in quantity during the sharing period. It is calculated at the time the VECP is accepted 
and applies either -- 
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(1) Throughout the sharing period, unless the Contracting Officer decides that 
recalculation is necessary because conditions are significantly different from 
those previously anticipated; or 

(2) To the calculation of a lump-sum payment, which cannot later be revised. 

"Government costs," as used in this clause, means those agency costs that result directly 
from developing and implementing the VECP, such as any net increases in the cost of 
testing, operations, maintenance, and logistics support. The term does not include the 
normal administrative costs of processing the VECP or any increase in this contract's cost 
or price resulting from negative instant contract savings. 

"Instant contract," as used in this clause, means this contract, under which the VECP is 
submitted. It does not include increases in quantities after acceptance of the VECP that 
are due to contract modifications, exercise of options, or additional orders. If this is a 
multiyear contract, the term does not include quantities funded after VECP acceptance. If 
this contract is a fixed-price contract with prospective price redetermination, the term 
refers to the period for which firm prices have been established. 

"Instant unit cost reduction" means the amount of the decrease in unit cost of 
performance (without deducting any Contractor's development or implementation costs) 
resulting from using the VECP on this, the instant contract. If this is a service contract, 
the instant unit cost reduction is normally equal to the number of hours per line-item task 
saved by using the VECP on this contract, multiplied by the appropriate contract labor 
rate. 

"Negative instant contract savings" means the increase in the cost or price of this contract 
when the acceptance of a VECP results in an excess of the Contractor's allowable 
development and implementation costs over the product of the instant unit cost reduction 
multiplied by the number of instant contract units affected. 

"Net acquisition savings" means total acquisition savings, including instant, concurrent, 
and future contract savings, less Government costs. 

"Sharing base," as used in this clause, means the number of affected end items on 
contracts of the contracting office accepting the VECP. 

"Sharing period," as used in this clause, means the period beginning with acceptance of 
the first unit incorporating the VECP and ending at a calendar date or event determined 
by the contracting officer for each VECP. 

"Unit," as used in this clause, means the item or task to which the Contracting Officer 
and the Contractor agree the VECP applies. 

"Value engineering change proposal (VECP)" means a proposal that -- 

(1) Requires a change to this, the instant contract, to implement; and 
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(2) Results in reducing the overall projected cost to the agency without impairing 
essential functions or characteristics; provided, that it does not involve a change -- 

(i) In deliverable end item quantities only; 

(ii) In research and development (R&D) end items or R&D test quantities that is 
due solely to results of previous testing under this contract; or 

(iii) To the contract type only. 

(c) VECP preparation. As a minimum, the Contractor shall include in each VECP the 
information described in subparagraphs (c)(1) through (8) below. If the proposed change is 
affected by contractually required configuration management or similar procedures, the 
instructions in those procedures relating to format, identification, and priority assignment shall 
govern VECP preparation. The VECP shall include the following: 

(1) A description of the difference between the existing contract requirement and the 
proposed requirement, the comparative advantages and disadvantages of each, a 
justification when an item's function or characteristics are being altered, the effect of the 
change on the end item's performance, and any pertinent objective test data. 

(2) A list and analysis of the contract requirements that must be changed if the VECP is 
accepted, including any suggested specification revisions. 

(3) Identification of the unit to which the VECP applies. 

(4) A separate, detailed cost estimate for 

(i) the affected portions of the existing contract requirement and 
(ii) the VECP. 

The cost reduction associated with the VECP shall take into account the 
Contractor's allowable development and implementation costs, including any 
amount attributable to subcontracts under the Subcontracts paragraph of this 
clause, below. 

(5) A description and estimate of costs the Government may incur in implementing the 
VECP, such as test and evaluation and operating and support costs. 

(6) A prediction of any effects the proposed change would have on collateral costs to the 
agency. 

(7) A statement of the time by which a contract modification accepting the VECP must 
be issued in order to achieve the maximum cost reduction, noting any effect on the 
contract completion time or delivery schedule. 

(8) Identification of any previous submissions of the VECP, including the dates 
submitted, the agencies and contract numbers involved, and previous Government 
actions, if known. 
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(d) Submission. The Contractor shall submit VECP's to the Contracting Officer, unless this 
contract states otherwise. If this contract is administered by other than the contracting office, the 
Contractor shall submit a copy of the VECP simultaneously to the Contracting Officer and to the 
Administrative Contracting Officer. 

(e) Government action. 

(1) The Contracting Officer will notify the Contractor of the status of the VECP within 
45 calendar days after the contracting office receives it. If additional time is required, the 
Contracting Officer will notify the Contractor within the 45-day period and provide the 
reason for the delay and the expected date of the decision. The Government will process 
VECP's expeditiously; however, it will not be liable for any delay in acting upon a 
VECP. 

(2) If the VECP is not accepted, the Contracting Officer will notify the Contractor in 
writing, explaining the reasons for rejection. The Contractor may withdraw any VECP, in 
whole or in part, at any time before it is accepted by the Government. The Contracting 
Officer may require that the Contractor provide written notification before undertaking 
significant expenditures for VECP effort. 

(3) Any VECP may be accepted, in whole or in part, by the Contracting Officer's award 
of a modification to this contract citing this clause and made either before or within a 
reasonable time after contract performance is completed. Until such a contract 
modification applies a VECP to this contract, the Contractor shall perform in accordance 
with the existing contract. The decision to accept or reject all or part of any VECP is a 
unilateral decision made solely at the discretion of the Contracting Officer. 

(f) Sharing rates. If a VECP is accepted, the Contractor shall share in net acquisition savings 
according to the percentages shown in the table below. The percentage paid the Contractor 
depends upon -- 

(1) This contract's type (fixed-price, incentive, or cost-reimbursement); 

(2) The sharing arrangement specified in paragraph (a) above (incentive, program 
requirement, or a combination as delineated in the Schedule); and 

(3) The source of the savings (the instant contract, or concurrent and future contracts), as 
follows: 

CONTRACTOR'S SHARE OF NET ACQUISITION SAVINGS 

(Figures in percent) 

     

Contract Type Incentive (Voluntary) Program Requirement (Mandatory)
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 Instant Contract 
Rate 

Concurrent and 
Future Contract 

Rate 

Instant Contract 
Rate 

Concurrent and 
Future Contract 

Rate 

Fixed-price 
(includes fixed-
price-award-fee; 
excludes other 

fixed-price 
incentive 
contracts) 

* 50 * 50 * 25 25 

Incentive (fixed-
price or cost) 
(other than 
award fee) 

(**) * 50 (**) 25 

Cost-
reimbursement 
(includes cost-
plus-award-fee; 
excludes other 

cost-type 
incentive 
Contracts) 

*** 25 *** 25 15 15 

* The Contracting Officer may increase the Contractor's sharing rate to as high as 75 
percent for each VECP. 

** Same sharing arrangement as the contract's profit or fee adjustment formula. 

*** The Contracting Officer may increase the Contractor's sharing rate to as high as 50 
percent for each VECP. 

(g) Calculating net acquisition savings. 

(1) Acquisition savings are realized when 

(i) the cost or price is reduced on the instant contract, 

(ii) reductions are negotiated in concurrent contracts, 

(iii) future contracts are awarded, or 

(iv) agreement is reached on a lump-sum payment for future contract savings (see 
subparagraph (i)(4) below). 
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Net acquisition savings are first realized, and the Contractor shall be paid a share, 
when Government costs and any negative instant contract savings have been fully 
offset against acquisition savings. 

(2) Except in incentive contracts, Government costs and any price or cost increases 
resulting from negative instant contract savings shall be offset against acquisition savings 
each time such savings are realized until they are fully offset. Then, the Contractor's 
share is calculated by multiplying net acquisition savings by the appropriate Contractor's 
percentage sharing rate (see paragraph (f) above). Additional Contractor shares of net 
acquisition savings shall be paid to the Contractor at the time realized. 

(3) If this is an incentive contract, recovery of Government costs on the instant contract 
shall be deferred and offset against concurrent and future contract savings. The 
Contractor shall share through the contract incentive structure in savings on the instant 
contract items affected. Any negative instant contract savings shall be added to the target 
cost or to the target price and ceiling price, and the amount shall be offset against 
concurrent and future contract savings. 

(4) If the Government does not receive and accept all items on which it paid the 
Contractor's share, the Contractor shall reimburse the Government for the proportionate 
share of these payments. 

(h) Contract adjustment. The modification accepting the VECP (or a subsequent modification 
issued as soon as possible after any negotiations are completed) shall -- 

(1) Reduce the contract price or estimated cost by the amount of instant contract savings, 
unless this is an incentive contract; 

(2) When the amount of instant contract savings is negative, increase the contract price, 
target price and ceiling price, target cost, or estimated cost by that amount; 

(3) Specify the Contractor's dollar share per unit on future contracts, or provide the lump-
sum payment; 

(4) Specify the amount of any Government costs or negative instant contract savings to 
be offset in determining net acquisition savings realized from concurrent or future 
contract savings; and 

(5) Provide the Contractor's share of any net acquisition savings under the instant 
contract in accordance with the following: 

(i) Fixed-price contracts -- add to contract price. 
(ii) Cost-reimbursement contracts -- add to contract fee. 

(i) Concurrent and future contract savings. 

(1) Payments of the Contractor's share of concurrent and future contract savings shall be 
made by a modification to the instant contract in accordance with subparagraph (h)(5) 
above. For incentive contracts, shares shall be added as a separate firm-fixed-price line 
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item on the instant contract. The Contractor shall maintain records adequate to identify 
the first delivered unit for 3 years after final payment under this contract. 

(2) The Contracting Officer shall calculate the Contractor's share of concurrent contract 
savings by -- 

(i) Subtracting from the reduction in price negotiated on the concurrent contract 
any Government costs or negative instant contract savings not yet offset; and 

(ii) Multiplying the result by the Contractor's sharing rate. 

(3) The Contracting Officer shall calculate the Contractor's share of future contract 
savings by - 

(i) Multiplying the future unit cost reduction by the number of future contract 
units scheduled for delivery during the sharing period; 

(ii) Subtracting any Government costs or negative instant contract savings not yet 
offset; and 

(iii) Multiplying the result by the Contractor's sharing rate. 

(4) When the Government wishes and the Contractor agrees, the Contractor's share of 
future contract savings may be paid in a single lump sum rather than in a series of 
payments over time as future contracts are awarded. Under this alternate procedure, the 
future contract savings may be calculated when the VECP is accepted, on the basis of the 
Contracting Officer's forecast of the number of units that will be delivered during the 
sharing period. The Contractor's share shall be included in a modification to this contract 
(see subparagraph (h)(3) above) and shall not be subject to subsequent adjustment. 

(5) Alternate no-cost settlement method. When, in accordance with subsection 48.104-4 
of the Federal Acquisition Regulation, the Government and the Contractor mutually 
agree to use the no-cost settlement method, the following applies: 

(i) The Contractor will keep all the savings on the instant contract and on its 
concurrent contracts only. 

(ii) The Government will keep all the savings resulting from concurrent contracts 
placed on other sources, savings from all future contracts, and all collateral 
savings. 

(j) Collateral savings. If a VECP is accepted, the Contracting Officer will increase the instant 
contract amount as specified in paragraph (h)(5) of this clause, by a rate from 20 to 100 percent, 
as determined by the Contracting Officer, of any projected collateral savings determined to be 
realized in a typical year of use after subtracting any Government costs not previously offset. 
However, the Contractor's share of collateral savings will not exceed the contract's firm-fixed-
price, target price, target cost, or estimated cost, at the time the VECP is accepted, or $100,000, 
whichever is greater. The Contracting Officer will be the sole determiner of the amount of 
collateral savings. 
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(k) Relationship to other incentives. Only those benefits of an accepted VECP not rewardable 
under performance, design-to-cost (production unit cost, operating and support costs, reliability 
and maintainability), or similar incentives shall be rewarded under this clause. However, the 
targets of such incentives affected by the VECP shall not be adjusted because of VECP 
acceptance. If this contract specifies targets but provides no incentive to surpass them, the value 
engineering sharing shall apply only to the amount of achievement better than target. 

(l) Subcontracts. The Contractor shall include an appropriate value engineering clause in any 
subcontract of $100,000 or more and may include one in subcontracts of lesser value. In 
calculating any adjustment in this contract's price for instant contract savings (or negative instant 
contract savings), the Contractor's allowable development and implementation costs shall 
include any subcontractor's allowable development and implementation costs, and any value 
engineering incentive payments to a subcontractor, clearly resulting from a VECP accepted by 
the Government under this contract. The Contractor may choose any arrangement for 
subcontractor value engineering incentive payments; provided, that the payments shall not 
reduce the Government's share of concurrent or future contract savings or collateral savings. 

(m) Data. The Contractor may restrict the Government's right to use any part of a VECP or the 
supporting data by marking the following legend on the affected parts: 

These data, furnished under the Value Engineering clause of contract ________, shall not 
be disclosed outside the Government or duplicated, used, or disclosed, in whole or in 
part, for any purpose other than to evaluate a value engineering change proposal 
submitted under the clause. This restriction does not limit the Government's right to use 
information contained in these data if it has been obtained or is otherwise available from 
the Contractor or from another source without limitations. 

If a VECP is accepted, the Contractor hereby grants the Government unlimited rights in 
the VECP and supporting data, except that, with respect to data qualifying and submitted 
as limited rights technical data, the Government shall have the rights specified in the 
contract modification implementing the VECP and shall appropriately mark the data. 
(The terms "unlimited rights" and "limited rights" are defined in Part 27 of the Federal 
Acquisition Regulation.) 

 
I.101 52.249-6  TERMINATION (COST-REIMBURSEMENT)  (SEP 1996) 
 
   (a) The Government may terminate performance of work under this contract in whole or, from 
time to time, in part, if-- 
 

(1) The Contracting Officer determines that a termination is in the Government’s interest; 
or 
 
(2) The Contractor defaults in performing this contract and fails to cure the default within 
10 days (unless extended by the Contracting Officer) after receiving a notice specifying 
the default. "Default" includes failure to make progress in the work so as to endanger 
performance. 
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   (b) The Contracting Officer shall terminate by delivering to the Contractor a Notice of 
Termination specifying whether termination is for default of the Contractor or for convenience of 
the Government, the extent of termination, and the effective date. If, after termination for default, 
it is determined that the Contractor was not in default or that the Contractor’s failure to perform 
or to make progress in performance is due to causes beyond the control and without the fault or 
negligence of the Contractor as set forth in the Excusable Delays clause, the rights and 
obligations of the parties will be the same as if the termination was for the convenience of the 
Government. 
 
   (c) After receipt of a Notice of Termination, and except as directed by the Contracting Officer, 
the Contractor shall immediately proceed with the following obligations, regardless of any delay 
in determining or adjusting any amounts due under this clause: 
 

(1) Stop work as specified in the notice. 
 
(2) Place no further subcontracts or orders (referred to as subcontracts in this clause), 
except as necessary to complete the continued portion of the contract. 
 
(3) Terminate all subcontracts to the extent they relate to the work terminated. 
 
(4) Assign to the Government, as directed by the Contracting Officer, all right, title, and 
interest of the Contractor under the subcontracts terminated, in which case the 
Government shall have the right to settle or to pay any termination settlement proposal 
arising out of those terminations. 
 
(5) With approval or ratification to the extent required by the Contracting Officer, settle 
all outstanding liabilities and termination settlement proposals arising from the 
termination of subcontracts, the cost of which would be reimbursable in whole or in part, 
under this contract; approval or ratification will be final for purposes of this clause. 
 
(6) Transfer title (if not already transferred) and, as directed by the Contracting Officer, 
deliver to the Government-- 

 
(i) The fabricated or unfabricated parts, work in process, completed work, 
supplies, and other material produced or acquired for the work terminated; 
 
(ii) The completed or partially completed plans, drawings, information, and other 
property that, if the contract had been completed, would be required to be 
furnished to the Government; and 
 
(iii) The jigs, dies, fixtures, and other special tools and tooling acquired or 
manufactured for this contract, the cost of which the Contractor has been or will 
be reimbursed under this contract. 
 

(7) Complete performance of the work not terminated. 
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(8) Take any action that may be necessary, or that the Contracting Officer may direct, for 
the protection and preservation of the property related to this contract that is in the 
possession of the Contractor and in which the Government has or may acquire an interest. 
 
(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any 
property of the types referred to in subparagraph (c)(6) of this clause; provided, however, 
that the Contractor (i) is not required to extend credit to any purchaser and (ii) may 
acquire the property under the conditions prescribed by, and at prices approved by, the 
Contracting Officer. The proceeds of any transfer or disposition will be applied to reduce 
any payments to be made by the Government under this contract, credited to the price or 
cost of the work, or paid in any other manner directed by the Contracting Officer. 

 
   (d) The Contractor shall submit complete termination inventory schedules no later than 120 
days from the effective date of termination, unless extended in writing by the Contracting Officer 
upon written request of the Contractor within this 120-day period. 
 
   (e) After expiration of the plant clearance period as defined in Subpart 45.6 of the Federal 
Acquisition Regulation, the Contractor may submit to the Contracting Officer a list, certified as 
to quantity and quality, of termination inventory not previously disposed of, excluding items 
authorized for disposition by the Contracting Officer. The Contractor may request the 
Government to remove those items or enter into an agreement for their storage. Within 15 days, 
the Government will accept the items and remove them or enter into a storage agreement. The 
Contracting Officer may verify the list upon removal of the items, or if stored, within 45 days 
from submission of the list, and shall correct the list, as necessary, before final settlement. 
 
   (f) After termination, the Contractor shall submit a final termination settlement proposal to the 
Contracting Officer in the form and with the certification prescribed by the Contracting Officer. 
The Contractor shall submit the proposal promptly, but no later than 1 year from the effective 
date of termination, unless extended in writing by the Contracting Officer upon written request 
of the Contractor within this 1-year period. However, if the Contracting Officer determines that 
the facts justify it, a termination settlement proposal may be received and acted on after 1 year or 
any extension. If the Contractor fails to submit the proposal within the time allowed, the 
Contracting Officer may determine, on the basis of information available, the amount, if any, due 
the Contractor because of the termination and shall pay the amount determined. 
 
   (g) Subject to paragraph (f) of this clause, the Contractor and the Contracting Officer may 
agree on the whole or any part of the amount to be paid (including an allowance for fee) because 
of the termination. The contract shall be amended, and the Contractor paid the agreed amount. 
 
   (h) If the Contractor and the Contracting Officer fail to agree in whole or in part on the amount 
of costs and/or fee to be paid because of the termination of work, the Contracting Officer shall 
determine, on the basis of information available, the amount, if any, due the Contractor, and shall 
pay that amount, which shall include the following: 
 

(1) All costs reimbursable under this contract, not previously paid, for the performance of 
this contract before the effective date of the termination, and those costs that may 
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continue for a reasonable time with the approval of or as directed by the Contracting 
Officer; however, the Contractor shall discontinue those costs as rapidly as practicable. 
 
(2) The cost of settling and paying termination settlement proposals under terminated 
subcontracts that are properly chargeable to the terminated portion of the contract if not 
included in subparagraph (h)(1) of this clause.  
 
(3) The reasonable costs of settlement of the work terminated, including-- 

 
(i) Accounting, legal, clerical, and other expenses reasonably necessary for the 
preparation of termination settlement proposals and supporting data; 
 
(ii) The termination and settlement of subcontracts (excluding the amounts of 
such settlements); and 
 
(iii) Storage, transportation, and other costs incurred, reasonably necessary for the 
preservation, protection, or disposition of the termination inventory. If the 
termination is for default, no amounts for the preparation of the Contractor’s 
termination settlement proposal may be included. 
 

(4) A portion of the fee payable under the contract, determined as follows: 
 

(i) If the contract is terminated for the convenience of the Government, the 
settlement shall include a percentage of the fee equal to the percentage of 
completion of work contemplated under the contract, but excluding subcontract 
effort included in subcontractors’ termination proposals, less previous payments 
for fee. 
 
(ii) If the contract is terminated for default, the total fee payable shall be such 
proportionate part of the fee as the total number of articles (or amount of services) 
delivered to and accepted by the Government is to the total number of articles (or 
amount of services) of a like kind required by the contract. 

 
(5) If the settlement includes only fee, it will be determined under subparagraph (h)(4) of 
this clause. 

 
   (i) The cost principles and procedures in Part 31 of the Federal Acquisition Regulation, in 
effect on the date of this contract, shall govern all costs claimed, agreed to, or determined under 
this clause. 
 
   (j) The Contractor shall have the right of appeal, under the Disputes clause, from any 
determination made by the Contracting Officer under paragraph (f), (h), or (l) of this clause, 
except that if the Contractor failed to submit the termination settlement proposal within the time 
provided in paragraph (f) and failed to request a time extension, there is no right of appeal. If the 
Contracting Officer has made a determination of the amount due under paragraph (f), (h) or (l) of 
this clause, the Government shall pay the Contractor-- 



DE-AC24-04OH20179 
 

I-132 of 187 
1/16/04 

 
(1) The amount determined by the Contracting Officer if there is no right of appeal or if 
no timely appeal has been taken; or 
 
(2) The amount finally determined on an appeal. 

 
   (k) In arriving at the amount due the Contractor under this clause, there shall be deducted-- 
 

(1) All unliquidated advance or other payments to the Contractor, under the terminated 
portion of this contract; 
 
(2) Any claim which the Government has against the Contractor under this contract; and 
 
(3) The agreed price for, or the proceeds of sale of materials, supplies, or other things 
acquired by the Contractor or sold under this clause and not recovered by or credited to 
the Government. 

 
   (l) The Contractor and Contracting Officer must agree to any equitable adjustment in fee for 
the continued portion of the contract when there is a partial termination. The Contracting Officer 
shall amend the contract to reflect the agreement. 
 
    (m) 

(1) The Government may, under the terms and conditions it prescribes, make partial 
payments and payments against costs incurred by the Contractor for the terminated 
portion of the contract, if the Contracting Officer believes the total of these payments will 
not exceed the amount to which the Contractor will be entitled. 

 
(2) If the total payments exceed the amount finally determined to be due, the Contractor 
shall repay the excess to the Government upon demand, together with interest computed 
at the rate established by the Secretary of the Treasury under 50 U.S.C. App. 1215(b)(2). 
Interest shall be computed for the period from the date the excess payment is received by 
the Contractor to the date the excess is repaid. Interest shall not be charged on any excess 
payment due to a reduction in the Contractor’s termination settlement proposal because 
of retention or other disposition of termination inventory until 10 days after the date of 
the retention or disposition, or a later date determined by the Contracting Officer because 
of the circumstances. 

 
   (n) The provisions of this clause relating to fee are inapplicable if this contract does not include 
a fee. 
 
I.102 52.249-14  EXCUSABLE DELAYS  (APR 1984) 
 
   (a) Except for defaults of subcontractors at any tier, the Contractor shall not be in default 
because of any failure to perform this contract under its terms if the failure arises from causes 
beyond the control and without the fault or negligence of the Contractor. Examples of these 
causes are (1) acts of God or of the public enemy, (2) acts of the Government in either its 
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sovereign or contractual capacity, (3) fires, (4) floods, (5) epidemics, (6) quarantine restrictions, 
(7) strikes, (8) freight embargoes, and (9) unusually severe weather. In each instance, the failure 
to perform must be beyond the control and without the fault or negligence of the Contractor. 
"Default" includes failure to make progress in the work so as to endanger performance. 
 
   (b) If the failure to perform is caused by the failure of a subcontractor at any tier to perform or 
make progress, and if the cause of the failure was beyond the control of both the Contractor and 
subcontractor, and without the fault or negligence of either, the Contractor shall not be deemed 
to be in default, unless-- 

 
(1) The subcontracted supplies or services were obtainable from other sources; 
 
(2) The Contracting Officer ordered the Contractor in writing to purchase these supplies 
or services from the other source; and 
 
(3) The Contractor failed to comply reasonably with this order. 

 
   (c) Upon request of the Contractor, the Contracting Officer shall ascertain the facts and extent 
of the failure. If the Contracting Officer determines that any failure to perform results from one 
or more of the causes above, the delivery schedule shall be revised, subject to the rights of the 
Government under the termination clause of this contract. 
 
I.103  52.251-1  GOVERNMENT SUPPLY SOURCES  (APR 1984) 
 
   The Contracting Officer may issue the Contractor an authorization to use Government supply 
sources in the performance of this contract. Title to all property acquired by the Contractor under 
such an authorization shall vest in the Government unless otherwise specified in the contract. 
Such property shall not be considered to be "Government-furnished property," as distinguished 
from "Government property." The provisions of the clause entitled "Government Property," 
except its paragraphs (a) and (b), shall apply to all property acquired under such authorization. 
 
I.104 52.251-2  INTERAGENCY FLEET MANAGEMENT SYSTEM VEHICLES AND 

RELATED SERVICES  (JAN 1991) 
 
   The Contracting Officer may issue the Contractor an authorization to obtain interagency fleet 
management system (IFMS) vehicles and related services for use in the performance of this 
contract. The use, service, and maintenance of interagency fleet management system vehicles 
and the use of related services by the Contractor shall be in accordance with 41 CFR 101-39 and 
41 CFR 101-38.301-1. 
 
I.105 52.252-2  CLAUSES INCORPORATED BY REFERENCE  (FEB 1998) 
 
   This contract incorporates one or more clauses by reference, with the same force and effect as 
if they were given in full text. Upon request, the Contracting Officer will make their full text 
available. Also, the full text of a clause may be accessed electronically at this/these address(es): 
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http://www.arnet.gov/far/ 
 
I.106 52.252-6  AUTHORIZED DEVIATIONS IN CLAUSES  (APR 1984) 
 
   (a) The use in this solicitation or contract of any Federal Acquisition Regulation (48 CFR 
Chapter 1) clause with an authorized deviation is indicated by the addition of "(DEVIATION)" 
after the date of the clause. 
 
   (b) The use in this solicitation or contract of any Department of Energy Acquisition Regulation 
(48 CFR 10) clause with an authorized deviation is indicated by the addition of "(DEVIATION)" 
after the name of the regulation. 
 
I.107 52.253-1  COMPUTER GENERATED FORMS  (JAN 1991) 
 
   (a) Any data required to be submitted on a Standard or Optional Form prescribed by the 
Federal Acquisition Regulation (FAR) may be submitted on a computer generated version of the 
form, provided there is no change to the name, content, or sequence of the data elements on the 
form, and provided the form carries the Standard or Optional Form number and edition date. 
 
   (b) Unless prohibited by agency regulations, any data required to be submitted on an agency 
unique form prescribed by an agency supplement to the FAR may be submitted on a computer 
generated version of the form provided there is no change to the name, content, or sequence of 
the data elements on the form and provided the form carries the agency form number and edition 
date. 
 
   (c) If the Contractor submits a computer generated version of a form that is different than the 
required form, then the rights and obligations of the parties will be determined based on the 
content of the required form. 
 
I.108 952.203-70  WHISTLEBLOWER PROTECTION FOR CONTRACTOR 

EMPLOYEES  (DEC 2000) 
 
Whistleblower Protection for Contractor Employees (DEC 2000)  

(a) The contractor shall comply with the requirements of "DOE Contractor Employee Protection 
Program" at 10 CFR part 708 for work performed on behalf of DOE directly related to activities 
at DOE-owned or-leased sites.  

(b) The contractor shall insert or have inserted the substance of this clause, including this 
paragraph (b), in subcontracts at all tiers, for subcontracts involving work performed on behalf of 
DOE directly related to activities at DOE-owned or leased sites. 
 
I.109 952.204-2  SECURITY  (MAY 2002) 
 
   (a) Responsibility. It is the contractor's duty to safeguard all classified information, special 
nuclear material, and other DOE property. The contractor shall, in accordance with DOE security 
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regulations and requirements, be responsible for safeguarding all classified information and 
protecting against sabotage, espionage, loss or theft of the classified documents and material in 
the contractor's possession in connection with the performance of work under this contract. 
Except as otherwise expressly provided in this contract, the contractor shall, upon completion or 
termination of this contract, transmit to DOE any classified matter in the possession of the 
contractor or any person under the contractor's control in connection with performance of this 
contract. If retention by the contractor of any classified matter is required after the completion or 
termination of the contract, the contractor shall identify the items and types or categories of 
matter proposed for retention, the reasons for the retention of the matter, and the proposed period 
of retention. If the retention is approved by the contracting officer, the security provisions of the 
contract shall continue to be applicable to the matter retained. Special nuclear material shall not 
be retained after the completion or termination of the contract.  
   (b) Regulations. The contractor agrees to comply with all security regulations and requirements 
of DOE in effect on the date of award.  

   (c) Definition of classified information. The term "classified information" means Restricted 
Data, Formerly Restricted Data, or National Security Information.  

   (d) Definition of restricted data. The term "Restricted Data" means all data concerning (1) 
design, manufacture, or utilization of atomic weapons; (2) the production of special nuclear 
material; or (3) the use of special nuclear material in the production of energy, but shall not 
include data declassified or removed from the Restricted Data category pursuant to Section 142 
of the Atomic Energy Act of 1954, as amended.  

   (e) Definition of formerly restricted data. The term "Formerly Restricted Data" means all data 
removed from the Restricted Data category under section 142 d. of the Atomic Energy Act of 
1954, as amended.  

   (f) Definition of National Security Information. The term "National Security Information" 
means any information or material, regardless of its physical form or characteristics, that is 
owned by, produced for or by, or is under the control of the United States Government, that has 
been determined pursuant to Executive Order 12356 or prior Orders to require protection against 
unauthorized disclosure, and which is so designated.  

   (g) Definition of Special Nuclear Material (SNM). SNM means: (1) plutonium, uranium 
enriched in the isotope 233 or in the isotope 235, and any other material which pursuant to the 
provisions of Section 51 of the Atomic Energy Act of 1954, as amended, has been determined to 
be special nuclear material, but does not include source material; or (2) any material artificially 
enriched by any of the foregoing, but does not include source material.  

   (h) Security clearance of personnel. The contractor shall not permit any individual to have 
access to any classified information, except in accordance with the Atomic Energy Act of 1954, 
as amended, Executive Order 12356, and the DOE's regulations or requirements applicable to the 
particular level and category of classified information to which access is required.  

   (i) Criminal liability. It is understood that disclosure of any classified information relating to 
the work or services ordered hereunder to any person not entitled to receive it, or failure to 
safeguard any classified information that may come to the contractor or any person under the 
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contractor's control in connection with work under this contract, may subject the contractor, its 
agents, employees, or subcontractors to criminal liability under the laws of the United States. 
(See the Atomic Energy Act of 1954, as amended, 42 U.S.C. 2011 et seq.; 18 U.S.C. 793 and 
794; and E.O. 12356.)  

   (j) Foreign Ownership, Control or Influence.  

(1) The Contractor shall immediately provide the cognizant security office written notice 
of any change in the extent and nature of foreign ownership, control or influence over the 
Contractor which would affect any answer to the questions presented in the Certificate 
Pertaining to Foreign Interests, Standard Form 328 or the Foreign Ownership, Control or 
Influence questionnaire executed by the Contractor prior to the award of this contract. In 
addition, any notice of changes in ownership or control which are required to be reported 
to the Securities and Exchange Commission, the Federal Trade Commission, or the 
Department of Justice shall also be furnished concurrently to the Contracting Officer.  

(2) If a Contractor has changes involving foreign ownership, control or influence, DOE 
must determine whether the changes will pose an undue risk to the common defense and 
security. In making this determination, DOE will consider proposals made by the 
Contractor to avoid or mitigate foreign influences. 
 
(3) If the cognizant security office at any time determines that the Contractor is, or is 
potentially, subject to foreign ownership, control or influence, the Contractor shall 
comply with such instructions as the Contracting Officer shall provide in writing to 
safeguard any classified information or special nuclear material. 
 
(4) The Contractor agrees to insert terms that conform substantially to the language of 
this clause, including this paragraph, in all subcontracts under this contract that will 
require subcontractor employees to possess access authorizations. Additionally, the 
Contractor must require subcontractors to have an existing DOD or DOE Facility 
Clearance or submit a completed Certificate Pertaining to Foreign Interests, Standard 
Form 328, required in DEAR 952.204-73 prior to award of a subcontract. Information to 
be provided by a subcontractor pursuant to this clause may be submitted directly to the 
Contracting Officer. For purposes of this clause, subcontractor means any subcontractor 
at any tier and the term "Contracting Officer" means the DOE Contracting Officer. When 
this clause is included in a subcontract, the term "Contractor" shall mean Subcontractor 
and the term "contract" shall mean subcontract. 
 
(5) The Contracting Officer may terminate this contract for default either if the 
Contractor fails to meet obligations imposed by this clause or if the Contractor creates a 
FOCI situation in order to avoid performance or a termination for default. The 
Contracting Officer may terminate this contract for convenience if the Contractor 
becomes subject to FOCI and for reasons other than avoidance of performance of the 
contract, cannot, or chooses not to, avoid or mitigate the FOCI problem.  

 
I.110 952.204-70  CLASSIFICATION/DECLASSIFICATION  (SEP 1997) 
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   In the performance of work under this contract, the contractor or subcontractor shall comply 
with all provisions of the Department of Energy's regulations and mandatory DOE directives 
which apply to work involving the classification and declassification of information, documents, 
or material. In this section, "information" means facts, data, or knowledge itself; "document" 
means the physical medium on or in which information is recorded; and "material" means a 
product or substance which contains or reveals information, regardless of its physical form or 
characteristics. Classified information is "Restricted Data" and "Formerly Restricted Data" 
(classified under the Atomic Energy Act of 1954, as amended) and "National Security 
Information" (classified under Executive Order 12958 or prior Executive Orders). The original 
decision to classify or declassify information is considered an inherently Governmental function. 
For this reason, only Government personnel may serve as original classifiers, i.e., Federal 
Government Original Classifiers. Other personnel (Government or contractor) may serve as 
derivative classifiers which involves making classification decisions based upon classification 
guidance which reflect decisions made by Federal Government Original Classifiers.  
   The contractor or subcontractor shall ensure that any document or material that may contain 
classified information is reviewed by either a Federal Government or a Contractor Derivative 
Classifier in accordance with classification regulations including mandatory DOE directives and 
classification/declassification guidance furnished to the contractor by the Department of Energy 
to determine whether it contains classified information prior to dissemination. For information 
which is not addressed in classification/declassification guidance, but whose sensitivity appears 
to warrant classification, the contractor or subcontractor shall ensure that such information is 
reviewed by a Federal Government Original Classifier.  

   In addition, the contractor or subcontractor shall ensure that existing classified documents 
(containing either Restricted Data or Formerly Restricted Data or National Security Information) 
which are in its possession or under its control are periodically reviewed by a Federal 
Government or Contractor Derivative Declassifier in accordance with classification regulations, 
mandatory DOE directives and classification/declassification guidance furnished to the 
contractor by the Department of Energy to determine if the documents are no longer 
appropriately classified. Priorities for declassification review of classified documents shall be 
based on the degree of public and researcher interest and the likelihood of declassification upon 
review. Documents which no longer contain classified information are to be declassified. 
Declassified documents then shall be reviewed to determine if they are publicly releasable. 
Documents which are declassified and determined to be publicly releasable are to be made 
available to the public in order to maximize the public's access to as much Government 
information as possible while minimizing security costs.  

   The contractor or subcontractor shall insert this clause in any subcontract which involves or 
may involve access to classified information.  
 
I.111 952.204-71  SENSITIVE FOREIGN NATIONS CONTROLS  (APR 1994) 
 
   (a) In connection with any activities in the performance of this contract, the contractor agrees 
to comply with the "Sensitive Foreign Nations Controls" requirements attached to this contract, 
relating to those countries, which may from time to time, be identified to the contractor by 
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written notice as sensitive foreign nations. The contractor shall have the right to terminate its 
performance under this contract upon at least 60 days prior written notice to the contracting 
officer if the contractor determines that it is unable, without substantially interfering with its 
polices or without adversely impacting its performance to continue performance of the work 
under this contract as a result of such notification. If the contractor elects to terminate 
performance, the provisions of this contract regarding termination for the convenience of the 
Government shall apply.  
   (b) The provisions of this clause shall be included in any subcontracts.  

 
I.112 952.204-73  FACILITY CLEARANCE  (MAY 2002) 
 
NOTICES 
Section 2536 of title 10, United States Code, prohibits the award of a contract under a national 
security program to an entity controlled by a foreign government if it is necessary for that entity 
to be given access to information in a proscribed category of information in order to perform the 
contract unless a waiver is granted by the Secretary of Energy. In addition, a Facility Clearance 
and foreign ownership, control and influence (FOCI) information are required when the contract 
or subcontract to be awarded is expected to require employees to have access authorizations. 
 
Offerors who have either a Department of Defense or a Department of Energy Facility Clearance 
generally need not resubmit the following foreign ownership information unless specifically 
requested to do so. Instead, provide your DOE Facility Clearance code or your DOD assigned 
commercial and government entity (CAGE) code. If uncertain, consult the office which issued 
this solicitation. 
 
   (a) Use of Certificate Pertaining to Foreign Interests, Standard Form 328 
 

(1) The contract work anticipated by this solicitation will require access to classified 
information or special nuclear material. Such access will require a Facility Clearance for 
the Contractor organization and access authorizations (security clearances) for Contractor 
personnel working with the classified information or special nuclear material. To obtain a 
Facility Clearance the offeror must submit a Certificate Pertaining to Foreign Interests, 
Standard Form 328, and all required supporting documents to form a complete Foreign 
Ownership, Control or Influence (FOCI) Package. 
 
(2) Information submitted by the offeror in response to the Standard Form 328 will be 
used solely for the purposes of evaluating foreign ownership, control or influence and 
will be treated by DOE, to the extent permitted by law, as business or financial 
information submitted in confidence. 
 
(3) Following submission of a Standard Form 328 and prior to contract award, the 
Contractor shall immediately submit to the Contracting Officer written notification of any 
changes in the extent and nature of FOCI which could affect the offeror's answers to the 
questions in Standard Form 328. Following award of a contract, the Contractor must 
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immediately submit to the cognizant security office written notification of any changes in 
the extent and nature of FOCI which could affect the offeror's answers to the questions in 
Standard Form 328. Notice of changes in ownership or control which are required to be 
reported to the Securities and Exchange Commission, the Federal Trade Commission, or 
the Department of Justice must also be furnished concurrently to the cognizant security 
office. 

 
   (b) Definitions 

(1) Foreign Interest means any of the following: 
 

(i) A foreign government, foreign government agency, or representative of a 
foreign government; 
 
(ii) Any form of business enterprise or legal entity organized, chartered or 
incorporated under the laws of any country other than the United States or its 
possessions and trust territories; and  
 
(iii) Any person who is not a citizen or national of the United States. 

 
(2) Foreign Ownership, Control, or Influence (FOCI) means the situation where the 
degree of ownership, control, or influence over a Contractor by a foreign interest is such 
that a reasonable basis exists for concluding that compromise of classified information or 
special nuclear material may result.  

 
   (c) Facility Clearance means an administrative determination that a facility is eligible to 
access, produce, use or store classified information, or special nuclear material. A Facility 
Clearance is based upon a determination that satisfactory safeguards and security measures are 
carried out for the activities being performed at the facility. It is DOE policy that all Contractors 
or Subcontractors requiring access authorizations be processed for a Facility Clearance at the 
level appropriate to the activities being performed under the contract. Approval for a Facility 
Clearance shall be based upon: 
 

(1) A favorable foreign ownership, control, or influence (FOCI) determination based 
upon the Contractor's response to the ten questions in Standard Form 328 and any 
required, supporting data provided by the Contractor; 
 
(2) A contract or proposed contract containing the appropriate security clauses; 
 
(3) Approved safeguards and security plans which describe protective measures 
appropriate to the activities being performed at the facility; 
 
(4) An established Reporting Identification Symbol code for the Nuclear Materials 
Management and Safeguards Reporting System if access to nuclear materials is involved; 
 
(5) A survey conducted no more than 6 months before the Facility Clearance date, with a 
composite facility rating of satisfactory, if the facility is to possess classified matter or 
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special nuclear material at its location; 
 
(6) Appointment of a Facility Security Officer, who must possess or be in the process of 
obtaining an access authorization equivalent to the Facility Clearance; and, if applicable, 
appointment of a Materials Control and Accountability Representative; and 
 
(7) Access authorizations for key management personnel who will be determined on a 
case-by-case basis, and must possess or be in the process of obtaining access 
authorizations equivalent to the level of the Facility Clearance. 

 
   (d) A Facility Clearance is required prior to the award of a contract requiring access to 
classified information and the granting of any access authorizations under a contract. Prior to 
award of a contract, the DOE must determine that award of the contract to the offeror will not 
pose an undue risk to the common defense and security as a result of its access to classified 
information or special nuclear material in the performance of the contract. The Contracting 
Officer may require the offeror to submit such additional information as deemed pertinent to this 
determination. 
(e) A Facility Clearance is required even for contracts that do not require the Contractor's 
corporate offices to receive, process, reproduce, store, transmit, or handle classified information 
or special nuclear material, but which require DOE access authorizations for the Contractor's 
employees to perform work at a DOE location. This type facility is identified as a non-
possessing facility. 
 
   (f) Except as otherwise authorized in writing by the Contracting Officer, the provisions of any 
resulting contract must require that the contractor insert provisions similar to the foregoing in all 
subcontracts and purchase orders. Any Subcontractors requiring access authorizations for access 
to classified information or special nuclear material shall be directed to provide responses to the 
questions in Standard Form 328, Certificate Pertaining to Foreign Interests, directly to the prime 
contractor or the Contracting Officer for the prime contract. 
 
NOTICE TO OFFERORS - CONTENTS REVIEW  
(PLEASE REVIEW BEFORE SUBMITTING) 
 
Prior to submitting the Standard Form 328, required by paragraph (a)(1) of this clause, the 
offeror should review the FOCI submission to ensure that: 
 

(1) The Standard Form 328 has been signed and dated by an authorized official of the 
company; 
 
(2) If publicly owned, the Contractor's most recent annual report, and its most recent 
proxy statement for its annual meeting of stockholders have been attached; or, if privately 
owned, the audited, consolidated financial information for the most recently closed 
accounting year has been attached;  
 
(3) A copy of the company's articles of incorporation and an attested copy of the 
company's by-laws, or similar documents filed for the company's existence and 
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management, and all amendments to those documents;  
 
(4) A list identifying the organization's owners, offic-ers, directors, and executive 
personnel, including their names, social security numbers, citizenship, titles of all 
positions they hold within the organi-zation, and what clearances, if any, they possess or 
are in the process of obtaining, and identification of the government agency(ies) that 
granted or will be granting those clearances; and 
 
(5) A summary FOCI data sheet. 

 
NOTE: A FOCI submission must be attached for each tier parent organization (i.e. ultimate 
parent and any intervening levels of ownership). If any of these documents are missing, award of 
the contract cannot be completed. 
 
I.113 952.204-75  PUBLIC AFFAIRS  (DEC 2000) 
 
   (a) The Contractor must cooperate with the Department in releasing unclassified information to 
the public and news media regarding DOE policies, programs, and activities relating to its effort 
under the contract. The responsibilities under this clause must be accomplished through 
coordination with the Contracting Officer and appropriate DOE public affairs personnel in 
accordance with procedures defined by the Contracting Officer.  

   (b) The Contractor is responsible for the development, planning, and coordination of proactive 
approaches for the timely dissemination of unclassified information regarding DOE activities 
onsite and offsite, including, but not limited to, operations and programs. Proactive public affairs 
programs may utilize a variety of communication media, including public workshops, meetings 
or hearings, open houses, newsletters, press releases, conferences, audio/visual presentations, 
speeches, forums, tours, and other appropriate stakeholder interactions.  

   (c) The Contractor's internal procedures must ensure that all releases of information to the 
public and news media are coordinated through, and approved by, a management official at an 
appropriate level within the Contractor's organization.  

   (d) The Contractor must comply with DOE procedures for obtaining advance clearances on 
oral, written, and audio/visual informational material prepared for public dissemination or use.  

   (e) Unless prohibited by law, and in accordance with procedures defined by the Contracting 
Officer, the Contractor must notify the Contracting Officer and appropriate DOE public affairs 
personnel of communications or contacts with Members of Congress relating to the effort 
performed under the contract.  

   (f) In accordance with procedures defined by the Contracting Officer, the Contractor must 
notify the Contracting Officer and appropriate DOE public affairs personnel of activities or 
situations that may attract regional or national news media attention and of non-routine inquiries 
from national news media relating to the effort performed under the contract.  
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   (g) In releases of information to the public and news media, the Contractor must fully and 
accurately identify the Contractor's relationship to the Department and fully and accurately credit 
the Department for its role in funding programs and projects resulting in scientific, technical, and 
other achievements. 

 
I.114 952.208-7  TAGGING OF LEASED VEHICLES  (APR 1984) 
(a) DOE intends to use U.S. Government license tags.  

(b) While it is the intention that vehicles leased hereunder shall operate on Federal tags, the DOE 
reserves the right to utilize State tags if necessary to accomplish its mission. Should State tags be 
required, the contractor shall furnish the DOE the documentation required by the State to acquire 
such tags.  
 
I.115 952.208-70  PRINTING  (APR 1984) 
 
   The Contractor shall not engage in, nor subcontract for, any printing (as that term is defined in 
Title I of the U.S. Government Printing and Binding Regulations in effect on the effective date 
of this contract) in connection with the performance of work under this contract.  Provided, 
however, that performance of a requirement under this contract involving the duplication of less 
than 5,000 copies of a single unit, or no more than 25,000 units in the aggregate of multiple 
units, will not be deemed to be printing.  A unit is defined as one sheet, size 8 ½ by 11 inches 
one side only, one color.  A requirement is defined as a single publication document. 
 

(1) The term "printing" includes the following processes:  composition, plate making, 
presswork, binding, microform publishing, or the end items produced by such processes. 
 
(2) If fulfillment of the contract will necessitate reproduction in excess of the limits set 
forth above, the Contractor shall notify the Contracting Officer in writing and obtain the 
Contracting Officer’s approval prior to acquiring on DOE’s behalf production, 
acquisition, and dissemination of printed matter.  Such printing must be obtained from 
the Government Printing Office (GPO), a contract source designated by GPO or a Joint 
Committee on Printing authorized federal printing plant. 
 
(3) Printing services not obtained in compliance with this guidance will result in the cost 
of such printing being disallowed. 
 
(4) The Contractor will include in each of his subcontracts hereunder a provision 
substantially the same as this clause including this paragraph (4). 
 

I.116 952.209-72  ORGANIZATIONAL CONFLICTS OF INTEREST (JUN 1997) AND 
ALTERNATE I  (JUN 1997) 

 
   (a) Purpose. The purpose of this clause is to ensure that the Contractor (1) is not biased 
because of its financial, contractual, organizational, or other interests which relate to the work 
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under this contract, and (2) does not obtain any unfair competitive advantage over other parties 
by virtue of its performance of this contract. 
 
   (b) Scope. The restrictions described herein shall apply to performance or participation by the 
Contractor and any of its affiliates or their successors in interest (hereinafter collectively referred 
to as "Contractor") in the activities covered by this clause as a prime Contractor, subcontractor, 
cosponsor, joint venturer, consultant, or in any similar capacity. For the purpose of this clause, 
affiliation occurs when a business concern is controlled by or has the power to control another or 
when a third party has the power to control both.  
 

(1) Use of Contractor’s Work Product. 
 

(i) The Contractor shall be ineligible to participate in any capacity in Department 
contracts, subcontracts, or proposals therefore (solicited and unsolicited) which 
stem directly from the Contractor’s performance of work under this contract for a 
period of 5 years after the completion of this contract. Furthermore, unless so 
directed in writing by the Contracting Officer, the Contractor shall not perform 
any advisory and assistance services work under this contract on any of its 
products or services or the products or services of another firm if the Contractor is 
or has been substantially involved in their development or marketing. Nothing in 
this subparagraph shall preclude the Contractor from competing for follow-on 
contracts for advisory and assistance services. 

 
(ii) If, under this contract, the Contractor prepares a complete or essentially 
complete statement of work or specifications to be used in competitive 
acquisitions, the Contractor shall be ineligible to perform or participate in any 
capacity in any contractual effort which is based on such statement of work or 
specifications. The Contractor shall not incorporate its products or services in 
such statement of work or specifications unless so directed in writing by the 
Contracting Officer, in which case the restriction in this subparagraph shall not 
apply. 

 
(iii) Nothing in this paragraph shall preclude the Contractor from offering or 
selling its standard and commercial items to the Government. 
 

 
(2) Access to and use of information.  

(i) If the Contractor, in the performance of this contract, obtains access to 
information, such as Department plans, policies, reports, studies, financial 
plans, internal data protected by the Privacy Act of 1974 (5 U.S.C. 552a), 
or data which has not been released or otherwise made available to the 
public, the Contractor agrees that without prior written approval of the 
Contracting Officer it shall not: 

 
(A) use such information for any private purpose unless the information 
has been released or otherwise made available to the public; 
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(B) compete for work for the Department based on such information for a 
period of six (6) months after either the completion of this contract or until 
such information is released or otherwise made available to the public, 
whichever is first; 
 
(C) submit an unsolicited proposal to the Government which is based on 
such information until one year after such information is released or 
otherwise made available to the public; and 
 
(D) release such information unless such information has previously been 
released or otherwise made available to the public by the Department. 

 
(ii) In addition, the Contractor agrees that to the extent it receives or is given 
access to proprietary data, data protected by the Privacy Act of 1974 (5 U.S.C. 
552a), or other confidential or privileged technical, business, or financial 
information under this contract, it shall treat such information in accordance with 
any restrictions imposed on such information. 

 
(iii) The Contractor may use technical data it first produces under this contract for 
its private purposes consistent with paragraphs (b)(2)(i) (A) and (D) of this clause 
and the patent, rights in data, and security provisions of this contract. 

 
   (c) Disclosure after award. 

 (1) The Contractor agrees that, if changes, including additions, to the facts disclosed by 
it prior to award of this contract, occur during the performance of this contract, it shall 
make an immediate and full disclosure of such changes in writing to the Contracting 
Officer. Such disclosure may include a description of any action which the Contractor 
has taken or proposes to take to avoid, neutralize, or mitigate any resulting conflict of 
interest. The Department may, however, terminate the contract for convenience if it 
deems such termination to be in the best interest of the Government. 

 
(2) In the event that the Contractor was aware of facts required to be disclosed or the 
existence of an actual or potential organizational conflict of interest and did not disclose 
such facts or such conflict of interest to the Contracting Officer, DOE may terminate this 
contract for default. 
 

   (d) Remedies. For breach of any of the above restrictions or for nondisclosure or 
misrepresentation of any facts required to be disclosed concerning this contract, including the 
existence of an actual or potential organizational conflict of interest at the time of or after award, 
the Government may terminate the contract for default, disqualify the Contractor from 
subsequent related contractual efforts, and pursue such other remedies as may be permitted by 
law or this contract. 
 
   (e) Waiver. Requests for waiver under this clause shall be directed in writing to the 
Contracting Officer and shall include a full description of the requested waiver and the reasons 
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in support thereof. If it is determined to be in the best interests of the Government, the 
Contracting Officer may grant such a waiver in writing. 
 
   (f) Subcontracts. 

 
(1) The Contractor shall include a clause, substantially similar to this clause, including 
this paragraph (f), in subcontracts expected to exceed the simplified acquisition 
threshold determined in accordance with FAR Part 13 and involving the performance of 
advisory and assistance services as that term is defined at FAR 37.201. The terms 
"contract," "Contractor," and "Contracting Officer" shall be appropriately modified to 
preserve the Government’s rights. 
 
(2) Prior to the award under this contract of any such subcontracts for advisory and 
assistance services, the Contractor shall obtain from the proposed subcontractor or 
consultant the disclosure required by DEAR 909.507-1, and shall determine in writing 
whether the interests disclosed present an actual or significant potential for an 
organizational conflict of interest. Where an actual or significant potential 
organizational conflict of interest is identified, the Contractor shall take actions to avoid, 
neutralize, or mitigate the organizational conflict to the satisfaction of the Contractor. If 
the conflict cannot be avoided or neutralized, the Contractor must obtain the approval of 
the DOE Contracting Officer prior to entering into the subcontract. 

 
I.117 952.217-70  ACQUISITION OF REAL PROPERTY  (APR 1984) 
 
   (a) Notwithstanding any other provision of the contract, the prior approval of the Contracting 
Officer shall be obtained when, in performance of this contract, the Contractor acquires or 
proposes to acquire use of real property by: 
 

(1) Purchase, on the Government’s behalf or in the Contractor’s own name, with title 
eventually vesting in the Government. 
 
(2) Lease, and the Government assumes liability for, or will otherwise pay for the 
obligation under the lease as a reimbursable contract cost. 
 
(3) Acquisition of temporary interest through easement, license or permit, and the 
Government funds the entire cost of the temporary interest. 

 
   (b) Justification of and execution of any real property acquisitions shall be in accordance and 
compliance with directions provided by the Contracting Officer. 
 
   (c) The substance of this clause, including this paragraph (c), shall be included in any 
subcontract occasioned by this contract under which property described in paragraph (a) of this 
clause shall be acquired. 
 
I.118 952.223-75  PRESERVATON OF INDIVIDUAL OCCUPATIONAL RADIATION 

EXPOSURE RECORDS  (APR 1984) 
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Individual occupational radiation exposure records generated in the performance of work under 
this contract shall be subject to inspection by DOE and shall be preserved by the contractor until 
disposal is authorized by DOE or at the option of the contractor delivered to DOE upon 
completion or termination of the contract. If the contractor exercises the foregoing option, title to 
such records shall vest in DOE upon delivery. 
 
I.119 952.224-70  PAPERWORK REDUCTION ACT  (APR 1994) 
 
   (a) In the event that it subsequently becomes a contractual requirement to collect or record 
information calling either for answer to identical questions from 10 or more persons other than 
Federal employees, or information from Federal employees which is to be used for statistical 
compilations of general public interest, the Paperwork Reduction Act will apply to this contract. 
 No plan, questionnaire, interview guide, or other similar device for collecting information 
(whether repetitive or single-time) may be used without first obtaining clearance from the Office 
of Management and Budget (OMB). 
 
   (b) The Contractor shall request the required OMB clearance from the Contracting Officer 
before expending any funds or making public contacts for the collection of data.  The authority 
to expend funds and to proceed with the collection of data shall be in writing by the Contracting 
Officer.  The Contractor must plan at least 90 days for OMB clearance. Excessive delay caused 
by the Government which arises out of causes beyond the control and without the fault or 
negligence of the Contractor will be considered in accordance with the clause entitled 
"Excusable Delays," if such clause is applicable.  If not, the period of performance may be 
extended pursuant to this clause if approved by the Contracting Officer. 
 
I.120 952.226-74  DISPLACED EMPLOYEE HIRING PREFERENCE  (APR 1984) 
 
   (a) Eligible employee means a current or former employee of a contractor or subcontractor 
employed at a Department of Energy Defense Nuclear Facility (1) whose position of 
employment has been, or will be, involuntarily terminated (except if terminated for cause), (2) 
who has also met the eligibility criteria contained in the Department of Energy guidance for 
contractor work force restructuring, as may be amended or supplemented from time to time, and 
(3) who is qualified for a particular job vacancy with the Department or one of its contractors 
with respect to work under its contract with the Department at the time the particular position is 
available. 

   (b) Consistent with Department of Energy guidance for contractor work force restructuring, as 
may be amended or supplemented from time to time, the contractor agrees that it will provide a 
preference in hiring to an eligible employee to the extent practicable for work performed under 
this contract. 

   (c) The requirements of this clause shall be included in subcontracts at any tier (except for 
subcontracts for commercial items pursuant to 41 U.S.C. 403) expected to exceed $500,000. 
 
I.121 952.227-9  REFUND OF ROYALTIES  (FEB 1995) 
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   (a) The contract price includes certain amounts for royalties payable by the Contractor or 
subcontractors or both, which amounts have been reported to the Contracting Officer.  
 
   (b) The term "royalties" as used in this clause refers to any costs or charges in the nature of 
royalties, license fees, patent or license amortization costs, or the like, for the use of or for rights 
in patents and patent applications in connection with performing this contract or any subcontract 
here-under. The term also includes any costs or charges associated with the access to, use of, or 
other right pertaining to data that is represented to be proprietary and is related to the 
performance of this contract or the copying of such data or data that is copyrighted.  
   (c) The Contractor shall furnish to the Contracting Officer, before final payment under this 
contract, a statement of royalties paid or required to be paid in connection with performing this 
contract and subcontracts hereunder together with the reasons.  

   (d) The Contractor will be compensated for royalties reported under paragraph (c) of this 
clause, only to the extent that such royalties were included in the contract price and are 
determined by the Contracting Officer to be properly chargeable to the Government and 
allocable to the contract. To the extent that any royalties that are included in the contract price 
are not, in fact, paid by the Contractor or are determined by the Contracting Officer not to be 
properly chargeable to the government and allocable to the contract, the contract price shall be 
reduced. Repayment or credit to the Government shall be made as the Contracting Officer 
directs. The approval by DOE of any individual payments or royalties shall not prevent the 
Government from contesting at any time the enforceability, validity, scope of, or title to, any 
patent or the proprietary nature of data pursuant to which a royalty or other payment is to be or 
has been made.  

   (e) If, at any time within 3 years after final payment under this contract, the Contractor for any 
reason is relieved in whole or in part from the payment of the royalties included in the final 
contract price as adjusted pursuant to paragraph (d) of this clause, the Contractor shall promptly 
notify the Contracting Officer of that fact and shall reimburse the Government in a 
corresponding amount.  

   (f) The substance of this clause, including this paragraph (f), shall be included in any 
subcontract in which the amount of royalties reported during negotiation of the subcontract 
exceeds $250.  
 
I.122 952.227-11  PATENT RIGHTS-RETENTION BY CONTRACTOR 

(SHORTFORM)  (FEB 1995) 
 
   (a) Definitions.  

(1) "Invention" means any invention or discovery which is or may be patentable or 
otherwise protectable under title 35 of the United States Code, or any novel variety of 
plant which is or may be protected under the Plant Variety Protection Act (7 U.S.C. 
2321, et seq.).  
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(2) "Made" when used in relation to any invention means the conception of first actual 
reduction to practice of such invention.  

(3) "Nonprofit organization" means a university or other institution of higher education 
or an organization of the type described in section 501(c)(3) of the Internal Revenue 
Code of l954 (26 U.S.C. 501(c)) and exempt from taxation under section 501(a) of the 
Internal Revenue Code (26 U.S.C. 501(a)) or any nonprofit scientific or educational 
organization qualified under a state nonprofit organization statute.  

(4) "Practical application" means to manufacture, in the case of a composition or product; 
to practice, in the case of a process or method; or to operate, in the case of a machine or 
system; and, in each case, under such conditions as to establish that the invention is being 
utilized and that is benefits are, to the extent permitted by law or Government 
regulations, available to the public on reasonable terms.  

(5) "Small business firm" means a small business concern as defined at section 2 of Pub. 
L. 85-536 (15 U.S.C. 632) and implementing regulations of the Administrator of the 
Small Business Administration. For the purpose of this clause, the size standards for 
small business concerns involved in Government procurement and subcontracting at 13 
CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be used.  

(6) "Subject invention" means any invention of the contractor conceived or first actually 
reduced to practice in the performance of work under this contract, provided that in the 
case of a variety of plant, the date of determination (as defined in section 41(d) of the 
Plant Variety Protection Act, 7 U.S.C. 2401(d)) must also occur during the period of 
contract performance.  

(7) "Agency licensing regulations" and "agency regulations concerning the licensing of 
Government-owned inventions" mean the Department of Energy patent licensing 
regulations at 10 CFR Part 781.  

   (b) Allocation of principal rights. The Contractor may retain the entire right, title, and interest 
throughout the world to each subject invention subject to the provisions of this clause and 35 
U.S.C. 203. With respect to any subject invention in which the Contractor retains title, the 
Federal Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to 
practice or have practiced for or on behalf of the United States the subject invention throughout 
the world.  

   (c) Invention disclosure, election of title, and filing of patent application by Contractor. 

 (1) The Contractor will disclose each subject invention to the Department of Energy 
(DOE) within 2 months after the inventor discloses it in writing to Contractor personnel 
responsible for patent matters. The disclosure to DOE shall be in the form of a written 
report and shall identify the contract under which the invention was made and the 
inventor(s). It shall be sufficiently complete in technical detail to convey a clear 
understanding to the extent known at the time of the disclosure, of the nature, purpose, 
operation, and the physical, chemical, biological or electrical characteristics of the 
invention. The disclosure shall also identify any publication, on sale or public use of the 
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invention and whether a manuscript describing the invention has been submitted for 
publication and, if so, whether it has been accepted for publication at the time of 
disclosure. In addition, after disclosure to the DOE, the Contractor will promptly notify 
that agency of the acceptance of any manuscript describing the invention for publication 
or of any on sale or public use planned by the Contractor. 

(2)The Contractor will elect in writing whether or not to retain title to any such invention 
by notifying DOE within 2 years of disclosure to DOE. However, in any case where 
publication, on sale or public use has initiated the l-year statutory period wherein valid 
patent protection can still be obtained in the United States, the period for election of title 
may be shortened by DOE to a date that is no more than 60 days prior to the end of the 
statutory period. 

 (3) The Contractor will file its initial patent application on a subject invention to which it 
elects to retain title within 1 year after election of title or, if earlier, prior to the end of 
any statutory period wherein valid patent protection can be obtained in the United States 
after a publication, on sale, or public use. The Contractor will file patent applications in 
additional countries or international patent offices within either 10 months of the 
corresponding initial patent application or 6 months from the date permission is granted 
by the Commissioner of Patents and Trademarks to file foreign patent applications where 
such filing has been prohibited by a Secrecy Order.  

(4) Requests for extension of the time for disclosure, election, and filing under 
subparagraphs (c)(l), (2), and (3) of this clause may, at the discretion of the agency, be 
granted.  

   (d) Conditions when the Government may obtain title. The Contractor will convey to the 
Federal agency, upon written request, title to any subject invention--  

(1) If the Contractor fails to disclose or elect title to the subject invention within the times 
specified in paragraph (c) of this clause, or elects not to retain title; provided, that DOE 
may only request title within 60 days after learning of the failure of the Contractor to 
disclose or elect within the specified times. 

(2) In those countries in which the Contractor fails to file patent applications within the 
times specified in paragraph (c) of this clause; provided, however, that if the Contractor 
has filed a patent application in a country after the times specified in paragraph (c) of this 
clause, but prior to its receipt of the written request of the Federal agency, the Contractor 
shall continue to retain title in that country.  

(3) In any country in which the Contractor decides not to continue the prosecution of any 
application for, to pay the maintenance fees on, or defend in reexamination or opposition 
proceeding on, a patent on a subject invention.  

   (e) Minimum rights to Contractor and protection of the Contractor right to file. 

 (1) The Contractor will retain a nonexclusive royalty-free license throughout the world 
in each subject invention to which the Government obtains title, except if the Contractor 
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fails to disclose the invention within the times specified in paragraph (c) of this clause. 
The Contractor's license extends to its domestic subsidiary and affiliates, if any, within 
the corporate structure of which the Contractor is a party and includes the right to grant 
sublicenses of the same scope to the extent the Contractor was legally obligated to do so 
at the time the contract was awarded. The license is transferable only with the approval of 
the Federal agency, except when transferred to the successor of that part of the 
Contractor's business to which the invention pertains.  

(2) The Contractor's domestic license may be revoked or modified by DOE to the extent 
necessary to achieve expeditious practical application of subject invention pursuant to an 
application for an exclusive license submitted in accordance with applicable provisions at 
37 CFR Part 404 and agency licensing regulations. This license will not be revoked in 
that field of use or the geographical areas in which the Contractor has achieved practical 
application and continues to make the benefits of the invention reasonably accessible to 
the public. The license in any foreign country may be revoked or modified at the 
discretion of DOE to the extent the Contractor, its licensees, or the domestic subsidiaries 
or affiliates have failed to achieve practical application in that foreign country. (3) Before 
revocation or modification of the license, DOE will furnish the Contractor a written 
notice of its intention to revoke or modify the license, and the Contractor will be allowed 
30 days (or such other time as may be authorized by DOE for good cause shown by the 
Contractor) after the notice to show cause why the license should not be revoked or 
modified. The Contractor has the right to appeal, in accordance with applicable 
regulations in 37 CFR Part 404 and agency regulations concerning the licensing of 
Government owned inventions, any decision concerning the revocation or modification 
of the license.  

   (f) Contractor action to protect the Government's interest. 

(1) The Contractor agrees to execute or to have executed and promptly deliver to DOE 
all instruments necessary to (i) establish or confirm the rights the Government has 
throughout the world in those subject inventions to which the Contractor elects to retain 
title, and (ii) convey title to DOE when requested under paragraph (d) of this clause and 
to enable the government to obtain patent protection throughout the world in that subject 
invention. 

(2) The Contractor agrees to require, by written agreement, its employees, other than 
clerical and nontechnical employees, to disclose promptly in writing to personnel 
identified as responsible for the administration of patent matters and in a format 
suggested by the Contractor each subject invention made under contract in order that the 
Contractor can comply with the disclosure provisions of paragraph (c) of this clause, and 
to execute all papers necessary to file patent applications on subject inventions and to 
establish the Government's rights in the subject inventions. This disclosure format should 
require, as a minimum, the information required by subparagraph (c)(1) of this clause. 
The Contractor shall instruct such employees, through employee agreements or other 
suitable educational programs, on the importance of reporting inventions in sufficient 
time to permit the filing of patent applications prior to U.S. or foreign statutory bars. 
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(3) The Contractor will notify DOE of any decision not to continue the prosecution of a 
patent application, pay maintenance fees, or defend in a reexamination or opposition 
proceeding on a patent, in any country, not less than 30 days before the expiration of the 
response period required by the relevant patent office.  

(4) The Contractor agrees to include, within the specification of any United States patent 
application and any patent issuing thereon covering a subject invention, the following 
statement, "This invention was made with Government support under (identify the 
contract) awarded by the United States Department of Energy. The Government has 
certain rights in the invention." 

   (g) Subcontracts. 

(1) The Contractor will include this clause, suitably modified to identify the parties, in all 
subcontracts, regardless of tier, for experimental, developmental, or research work to be 
performed by a small business firm or domestic nonprofit organization. The 
subcontractor will retain all rights provided for the Contractor in this clause, and the 
Contractor will not, as part of the consideration for awarding the subcontract, obtain 
rights in the subcontractor's subject inventions. 

(2) The contractor shall include in all other subcontracts, regardless of tier, for 
experimental, developmental, demonstration, or research work the patent rights clause at 
952.227-13. (3) In the case of subcontracts, at any tier, DOE, subcontractor, and the 
Contractor agree that the mutual obligations of the parties created by this clause 
constitute a contract between the subcontractor and DOE with respect to the matters 
covered by the clause; provided, however, that nothing in this paragraph is intended to 
confer any jurisdiction under the Contract Disputes Act in connection with proceedings 
under paragraph (j) of this clause.  

   (h) Reporting on utilization of subject inventions. The Contractor agrees to submit, on request, 
periodic reports no more frequently than annually on the utilization of a subject invention or on 
efforts at obtaining such utilization that are being made by the Contractor or its licensees or 
assignees. Such reports shall include information regarding the status of development, date of 
first commercial sale or use, gross royalties received, by the Contractor, and such other data and 
information as DOE may reasonably specify. The Contractor also agrees to provide additional 
reports as may be requested by DOE in connection with any march-in proceeding undertaken by 
that agency in accordance with paragraph (j) of this clause. As required by 35 U.S.C. 202(c)(5), 
DOE agrees it will not disclose such information to persons outside the Government without 
permission of the Contractor.  

   (i) Preference for United States industry. Notwithstanding any other provision of this clause, 
the Contractor agrees that neither it nor any assignee will grant to any person the exclusive right 
to use or sell any subject invention in the United States unless such person agrees that any 
product embodying the subject invention or produced through the use of the subject invention 
will be manufactured substantially in the United States. However, in individual cases, the 
requirement for such an agreement may be waived by DOE upon a showing by the Contractor or 
its assignee that reasonable but unsuccessful efforts have been made to grant licenses on similar 
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terms to potential licensees that would be likely to manufacture substantially in the United States 
or that under the circumstances domestic manufacture is not commercially feasible.  

   (j) March-in rights. The Contractor agrees that, with respect to any subject invention in which 
it has acquired title, DOE has the right in accordance with the procedures in 37 CFR 401.6 and 
any supplemental regulations of the agency to require the Contractor, an assignee or exclusive 
licensee of a subject invention to grant a nonexclusive, partially exclusive, or exclusive license 
in any field of use to a responsible applicant or applicants, upon terms that are reasonable under 
the circumstances, and, if the Contractor, assignee, or exclusive licensee refuses such a request, 
DOE has the right to grant such a license itself if DOE determines that— 

(1) Such action is necessary because the Contractor or assignee has not taken, or is not 
expected to take within a reasonable time, effective steps to achieve practical application 
of the subject invention in such field of use; 

 (2) Such action is necessary to alleviate health or safety needs which are not reasonably 
satisfied by the Contractor, assignee, or their licensees;  

(3) Such action is necessary to meet requirements for public use specified by Federal 
regulations and such requirements are not reasonably satisfied by the Contractor, 
assignee, or licensees; or  

(4) Such action is necessary because the agreement required by paragraph (i) of this 
clause has not been obtained or waived or because a licensee of the exclusive right to use 
or sell any subject invention in the United States is in breach of such agreement.  

   (k) Special provisions for contracts with nonprofit organizations. If the Contractor is a 
nonprofit organization, it agrees that— 

(1) Rights to a subject invention in the United States may not be assigned without the 
approval of the Federal agency, except where such assignment is made to an organization 
which has as one of its primary functions the management of inventions; provided, that 
such assignee will be subject to the same provisions as the Contractor; 

(2) The Contractor will share royalties collected on a subject invention with the inventor, 
including Federal employee co-inventors (when DOE deems it appropriate) when the 
subject invention is assigned in accordance with 35 U.S.C. 202(e) and 37 CFR 401.10;  

(3) The balance of any royalties or income earned by the Contractor with respect to 
subject inventions, after payment of expenses (including payments to inventors) 
incidental to the administration of subject inventions will be utilized for the support of 
scientific research or education; and 

(4) It will make efforts that are reasonable under the circumstances to attract licensees of 
subject inventions that are small business firms, and that it will give a preference to a 
small business firm when licensing a subject invention if the Contractor determines that 
the small business firm has a plan or proposal for marketing the invention which, if 
executed, is equally as likely to bring the invention to practical application as any plans 
or proposals from applicants that are not small business firms; provided, that the 
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Contractor is also satisfied that the small business firm has the capability and resources to 
carry out its plan or proposal. The decision whether to give a preference in any specific 
case will be at the discretion of the contractor. However, the Contractor agrees that the 
Secretary of Commerce may review the Contractor's licensing program and decisions 
regarding small business applicants, and the Contractor will negotiate changes to its 
licensing policies, procedures, or practices with the Secretary of Commerce when that 
Secretary's review discloses that the Contractor could take reasonable steps to more 
effectively implement the requirements of this subparagraph (k)(4).  

   (l) Communications.  

(1) The contractor shall direct any notification, disclosure, or request to DOE provided 
for in this clause to the DOE patent counsel assisting the DOE contracting activity, with a 
copy of the communication to the Contracting Officer.  

(2) Each exercise of discretion or decision provided for in this clause, except 
subparagraph (k)(4), is reserved for the DOE Patent Counsel and is not a claim or dispute 
and is not subject to the Contract Disputes Act of 1978.  

(3) Upon request of the DOE Patent Counsel or the contracting officer, the contractor 
shall provide any or all of the following:  

(i) a copy of the patent application, filing date, serial number and title, patent 
number, and issue date for any subject invention in any country in which the 
contractor has applied for a patent;  

(ii) a report, not more often than annually, summarizing all subject inventions 
which were disclosed to DOE individually during the reporting period specified; 
or  

(iii) a report, prior to closeout of the contract, listing all subject inventions or 
stating that there were none.  

 
I.123 952.227-13  PATENT RIGHTS-ACQUISITON BY THE GOVERNMENT  (SEP 

1997) 
 
   (a) Definitions.  
   "Invention", as used in this clause, means any invention or discovery which is or may be 
patentable or otherwise protectable under title 35 of the United States Code or any novel variety 
of plant that is or may be protectable under the Plant Variety Protection Act (7 U.S.C. 2321, et 
seq.).  

   "Practical application", as used in this clause, means to manufacture, in the case of a 
composition or product; to practice, in the case of a process or method; or to operate, in the case 
of a machine or system; and, in each case, under such conditions as to establish that the 
invention is being utilized and that its benefits are, to the extent permitted by law or Government 
regulations, available to the public on reasonable terms.  
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   "Subject invention", as used in this clause, means any invention of the Contractor conceived or 
first actually reduced to practice in the course of or under this contract.  

   "Patent Counsel", as used in this clause, means the Department of Energy Patent Counsel 
assisting the procuring activity.  

   "DOE patent waiver regulations", as used in this clause, means the Department of Energy 
patent waiver regulations at 41 CFR 9-9.109- 6 or successor regulations. See 10 CFR part 784.  

   "Agency licensing regulations" and "applicable agency licensing regulations", as used in this 
clause, mean the Department of Energy patent licensing regulations at 10 CFR Part 781.  

   (b) Allocations of principal rights.  

(1)Assignment to the Government. The Contractor agrees to assign to the Government 
the entire right, title, and interest throughout the world in and to each subject invention, 
except to the extent that rights are retained by the Contractor under subparagraph (b)(2) 
and paragraph (d) of this clause. 

(2) Greater rights determinations. 

(i) The contractor, or an employee-inventor after consultation with the Contractor, 
may request greater rights than the nonexclusive license and the foreign patent 
rights provided in paragraph (d) of this clause on identified inventions in 
accordance with the DOE patent waiver regulations. A request for a determination 
of whether the Contractor or the employee-inventor is entitled to acquire such 
greater rights must be submitted to the Patent Counsel with a copy to the 
Contracting Officer at the time of the first disclosure of the invention pursuant to 
subparagraph (e)(2) of this clause, or not later than 8 months thereafter, unless a 
longer period is authorized in writing by the Contracting Officer for good cause 
shown in writing by the Contractor. Each determination of greater rights under 
this contract shall be subject to paragraph (c) of this clause, unless otherwise 
provided in the greater rights determination, and to the reservations and 
conditions deemed to be appropriate by the Secretary of Energy or designee.  

(ii) Within two (2) months after the filing of a patent application, the Contractor 
shall provide the filing date, serial number and title, a copy of the patent 
application (including an English-language version if filed in a language other 
than English), and, promptly upon issuance of a patent, provide the patent number 
and issue date for any subject invention in any country for which the Contractor 
has been granted title or the right to file and prosecute on behalf of the United 
States by the Department of Energy.  

(iii) Not less than thirty (30) days before the expiration of the response period for 
any action required by the Patent and Trademark Office, notify the Patent Counsel 
of any decision not to continue prosecution of the application.  

(iv) Upon request, the Contractor shall furnish the Government an irrevocable 
power to inspect and make copies of the patent application file.  
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   (c) Minimum rights acquired by the Government. 

(1) With respect to each subject invention to which the Department of Energy grants the 
Contractor principal or exclusive rights, the Contractor agrees as follows:  

(i) The Contractor hereby grants to the Government a nonexclusive, 
nontransferable, irrevocable, paid-up license to practice or have practiced each 
subject invention throughout the world by or on behalf of the Government of the 
United States (including any Government agency).  

(ii) The Contractor agrees that with respect to any subject invention in which 
DOE has granted it title, DOE has the right in accordance with the procedures in 
the DOE patent waiver regulations (10 CFR part 784) to require the Contractor, 
an assignee, or exclusive licensee of a subject invention to grant a nonexclusive, 
partially exclusive, or exclusive license in any field of use to a responsible 
applicant or applicants, upon terms that are reasonable under the circumstances, 
and if the Contractor, assignee, or exclusive licensee refuses such a request, DOE 
has the right to grant such a license itself if it determines that-- (A) Such action is 
necessary because the Contractor or assignee has not taken, or is not expected to 
take within a reasonable time, effective steps to achieve practical application of 
the subject invention in such field of use; (B) Such action is necessary to alleviate 
health or safety needs which are not reasonably satisfied by the Contractor, 
assignee, or their licensees; (C) Such action is necessary to meet requirements for 
public use specified by Federal regulations and such requirements are not 
reasonably satisfied by the Contractor, assignee, or licensees; or (D) Such action 
is necessary because the agreement required by paragraph (i) of this clause has 
neither been obtained nor waived or because a licensee of the exclusive right to 
use or sell any subject invention in the United States is in breach of such 
agreement.  

(iii) The Contractor agrees to submit on request periodic reports no more 
frequently than annually on the utilization of a subject invention or on efforts at 
obtaining such utilization of a subject invention or on efforts at obtaining such 
utilization that are being made by the Contractor or its licensees or assignees. 
Such reports shall include information regarding the status of development, date 
of first commercial sale or use, gross royalties received by the Contractor, and 
such other data and information as DOE may reasonably specify. The Contractor 
also agrees to provide additional reports as may be requested by DOE in 
connection with any march-in proceedings undertaken by that agency in 
accordance with subparagraph (c)(1)(ii) of this clause. To the extent data or 
information supplied under this section is considered by the Contractor, its 
licensee, or assignee to be privileged and confidential and is so marked, the 
Department of Energy agrees that, to the extent permitted by law, it will not 
disclose such information to persons outside the Government.  

(iv) The Contractor agrees, when licensing a subject invention, to arrange to avoid 
royalty charges on acquisitions involving Government funds, including funds 
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derived through a Military Assistance Program of the Government or otherwise 
derived through the Government, to refund any amounts received as royalty 
charges on a subject invention in acquisitions for, or on behalf of, the 
Government, and to provide for such refund in any instrument transferring rights 
in the invention to any party.  

(v) The Contractor agrees to provide for the Government's paid-up license 
pursuant to subparagraph (c)(1)(i) of this clause in any instrument transferring 
rights in a subject invention and to provide for the granting of licenses as required 
by subparagraph (c)(1)(ii) of this clause, and for the reporting of utilization 
information as required by subparagraph (c)(1)(iii) of this clause, whenever the 
instrument transfers principal or exclusive rights in a subject invention. (2) 
Nothing contained in this paragraph (c) shall be deemed to grant to the 
Government any rights with respect to any invention other than a subject 
invention.  

   (d) Minimum rights to the Contractor. 

(1) The Contractor is hereby granted a revocable, nonexclusive, royalty-free license in 
each patent application filed in any country on a subject invention and any resulting 
patent in which the Government obtains title, unless the Contractor fails to disclose the 
subject invention within the times specified in subparagraph (e)(2) of this clause. The 
Contractor's license extends to its domestic subsidiaries and affiliates, if any, within the 
corporate structure of which the Contractor is a part and includes the right to grant 
sublicenses of the same scope to the extent the Contractor was legally obligated to do so 
at the time the contract was awarded. The license is transferable only with the approval of 
DOE except when transferred to the successor of that part of the Contractor's business to 
which the invention pertains. 

(2) The Contractor's domestic license may be revoked or modified by DOE to the extent 
necessary to achieve expeditious practical application of the subject invention pursuant to 
an application for an exclusive license submitted in accordance with applicable 
provisions in 37 CFR Part 404 and agency licensing regulations. This license will not be 
revoked in that field of use or the geographical areas in which the Contractor has 
achieved practical applications and continues to make the benefits of the invention 
reasonably accessible to the public. The license in any foreign country may be revoked or 
modified at the discretion of DOE to the extent the Contractor, its licensees, or its 
domestic subsidiaries or affiliates have failed to achieve practical application in that 
foreign country. 

(3) Before revocation or modification of the license, DOE will furnish the Contractor a 
written notice of its intention to revoke or modify the license, and the Contractor will be 
allowed 30 days (or such other time as may be authorized by DOE for good cause shown 
by the Contractor) after the notice to show cause why the license should not be revoked 
or modified. The Contractor has the right to appeal, in accordance with applicable agency 
licensing regulations and 37 CFR Part 404 concerning the licensing of Government-
owned inventions, any decision concerning the revocation or modification of its license.  



DE-AC24-04OH20179 
 

I-157 of 187 
1/16/04 

(4) The Contractor may request the right to acquire patent rights to a subject invention in 
any foreign country where the Government has elected not to secure such rights, subject 
to the conditions in subparagraphs (d)(4)(i) through (d)(4)(vii) of this clause. Such 
request must be made in writing to the Patent Counsel as part of the disclosure required 
by subparagraph (e)(2) of this clause, with a copy to the DOE Contracting Officer. DOE 
approval, if given, will be based on a determination that this would best serve the 
national interest.  

(i) The recipient of such rights, when specifically requested by DOE, and three 
years after issuance of a foreign patent disclosing the subject invention, shall 
furnish DOE a report stating:  

(A) The commercial use that is being made, or is intended to be made, of 
said invention, and  

(B) The steps taken to bring the invention to the point of practical 
application or to make the invention available for licensing.  

(ii) The Government shall retain at least an irrevocable, nonexclusive, paid-up 
license to make, use, and sell the invention throughout the world by or on behalf 
of the Government (including any Government agency) and States and domestic 
municipal governments, unless the Secretary of Energy or designee determines 
that it would not be in the public interest to acquire the license for the States and 
domestic municipal governments.  

(iii) If noted elsewhere in this contract as a condition of the grant of an advance 
waiver of the Government's title to inventions under this contract, or, if no 
advance waiver was granted but a waiver of the Government's title to an 
identified invention is granted pursuant to subparagraph (b)(2) of this clause upon 
a determination by the Secretary of Energy that it is in the Government's best 
interest, this license shall include the right of the Government to sublicense 
foreign governments pursuant to any existing or future treaty or agreement with 
such foreign governments.  

(iv) Subject to the rights granted in subparagraphs (d)(1), (2), and (3) of this 
clause, the Secretary of Energy or designee shall have the right to terminate the 
foreign patent rights granted in this subparagraph (d)(4) in whole or in part unless 
the recipient of such rights demonstrates to the satisfaction of the Secretary of 
Energy or designee that effective steps necessary to accomplish substantial 
utilization of the invention have been taken or within a reasonable time will be 
taken.  

(v) Subject to the rights granted in subparagraphs (d)(1), (2), and (3) of this 
clause, the Secretary of Energy or designee shall have the right, commencing four 
years after foreign patent rights are accorded under this subparagraph (d)(4), to 
require the granting of a nonexclusive or partially exclusive license to a 
responsible applicant or applicants, upon terms reasonable under the 
circumstances, and in appropriate circumstances to terminate said foreign patent 
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rights in whole or in part, following a hearing upon notice thereof to the public, 
upon a petition by an interested person justifying such hearing:  

(A) If the Secretary of Energy or designee determines, upon review of 
such material as he deems relevant, and after the recipient of such rights or 
other interested person has had the opportunity to provide such relevant 
and material information as the Secretary or designee may require, that 
such foreign patent rights have tended substantially to lessen competition 
or to result in undue market concentration in any section of the United 
States in any line of commerce to which the technology relates; or  

(B) Unless the recipient of such rights demonstrates to the satisfaction of 
the Secretary of Energy or designee at such hearing that the recipient has 
taken effective steps, or within a reasonable time thereafter is expected to 
take such steps, necessary to accomplish substantial utilization of the 
invention.  

(vi) If the contractor is to file a foreign patent application on a subject invention, 
the Government agrees, upon written request, to use its best efforts to withhold 
publication of such invention disclosures for such period of time as specified by 
Patent Counsel, but in no event shall the Government or its employees be liable 
for any publication thereof.  

(vii) Subject to the license specified in subparagraphs (d)(1), (2), and (3) of this 
clause, the contractor or inventor agrees to convey to the Government, upon 
request, the entire right, title, and interest in any foreign country in which the 
contractor or inventor fails to have a patent application filed in a timely manner or 
decides not to continue prosecution or to pay any maintenance fees covering the 
invention. To avoid forfeiture of the patent application or patent, the contractor or 
inventor shall, not less than 60 days before the expiration period for any action 
required by any patent office, notify the Patent Counsel of such failure or 
decision, and deliver to the Patent Counsel, the executed instruments necessary 
for the conveyance specified in this paragraph.  

   (e) Invention identification, disclosures, and reports.  

(1) The Contractor shall establish and maintain active and effective procedures to assure 
that subject inventions are promptly identified and disclosed o Contractor personnel 
responsible for patent matters within 6 months of conception and/or first actual reduction 
to practice, whichever occurs first in the performance of work under this contract. These 
procedures shall include the maintenance of laboratory notebooks or equivalent records 
and other records as are reasonably necessary to document the conception and/or the first 
actual reduction to practice of subject inventions, and records that show that the 
procedures for identifying and disclosing the inventions are followed. Upon request, the 
Contractor shall furnish the Contracting Officer a description of such procedures for 
evaluation and for determination as to their effectiveness.  
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(2) The Contractor shall disclose each subject invention to the DOE Patent Counsel with 
a copy to the Contracting Officer within 2 months after the inventor discloses it in 
writing to Contractor personnel responsible for patent matters or, if earlier, within 6 
months after the Contractor becomes aware that a subject invention has been made, but in 
any event before any on sale, public use, or publication of such invention known to the 
Contractor. The disclosure to DOE shall be in the form of a written report and shall 
identify the contract under which the invention was made and the inventor(s). It shall be 
sufficiently complete in technical detail to convey a clear understanding, to the extent 
known at the time of the disclosure, of the nature, purpose, operation, and physical, 
chemical, biological, or electrical characteristics of the invention. The disclosure shall 
also identify any publication, on sale, or public use of the invention and whether a 
manuscript describing the invention has been submitted for publication and, if so, 
whether it has been accepted for publication at the time of disclosure. In addition, after 
disclosure to DOE, the Contractor shall promptly notify Patent Counsel of the acceptance 
of any manuscript describing the invention for publication or of any on sale or public use 
planned by the Contractor. The report should also include any request for a greater rights 
determination in accordance with subparagraph (b)(2) of this clause. When an invention 
is disclosed to DOE under this paragraph, it shall be deemed to have been made in the 
manner specified in Sections (a)(1) and (a)(2) of 42 U.S.C. 5908, unless the Contractor 
contends in writing at the time the invention is disclosed that is was not so made.  

(3) The Contractor shall furnish the Contracting Officer the following:  

(i) Interim reports every 12 months (or such longer period as may be specified by 
the Contracting Officer) from the date of the contract, listing all subject 
inventions during that period, and including a statement that all subject inventions 
have been disclosed (or that there are not such inventions), and that such 
disclosure has been made in accordance with the procedures required by 
paragraph (e)(1) of this clause.  

(ii) A final report, within 3 months after completion of the contracted work listing 
all subject inventions or containing a statement that there were no such 
inventions, and listing all subcontracts at any tier containing a patent rights clause 
or containing a statement that there were no such subcontracts.  

(4) The Contractor agrees to require, by written agreement, its employees, other than 
clerical and nontechnical employees, to disclose promptly in writing to personnel 
identified as responsible for the administration of patent matters and in a format 
suggested by the Contractor each subject invention made under contract in order that 
the Contractor can comply with the disclosure provisions of paragraph (c) of this 
clause, and to execute all papers necessary to file patent applications on subject 
inventions and to establish the Government's rights in the subject inventions. This 
disclosure format should require, as a minimum, the information required by 
subparagraph (e)(2) of this clause. (5) The Contractor agrees, subject to FAR 
27.302(j), that the Government may duplicate and disclose subject invention 
disclosures and all other reports and papers furnished or required to be furnished 
pursuant to this clause.  
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   (f) Examination of records relating to inventions.  

(1) The Contracting Officer or any authorized representative shall, until 3 years after final 
payment under this contract, have the right to examine any books (including laboratory 
notebooks), records, and documents of the Contractor relating to the conception or first 
actual reduction to practice of inventions in the same field of technology as the work 
under this contract to determine whether--  

(i) Any such inventions are subject inventions;  

(ii) The Contractor has established and maintains the procedures required by 
subparagraphs (e)(1) and (4) of this clause;  

 (iii)The Contractor and its inventors have complied with the procedures. 

 (2) If the Contracting Officer learns of an unreported Contractor invention which the 
Contracting Officer believes may be a subject invention, the Contractor may be required 
to disclose the invention to DOE for a determination of ownership rights.  

(3) Any examination of records under this paragraph will be subject to appropriate 
conditions to protect the confidentiality of the information involved.  

   (g) Withholding of payment (NOTE: This paragraph does not apply to subcontracts).  

(1) Any time before final payment under this contract, the Contracting Officer may, in 
the Government's interest, withhold payment until a reserve not exceeding $50,000 or 5 
percent of the amount of this contract, whichever is less, shall have been set aside if, in 
the Contracting Officer's opinion, the Contractor fails to--  

(i) Convey to the Government, using a DOE-approved form, the title and/or rights 
of the Government in each subject invention as required by this clause.  

(ii) Establish, maintain, and follow effective procedures for identifying and 
disclosing subject inventions pursuant to subparagraph (e)(1) of this clause;  

(iii) Disclose any subject invention pursuant to subparagraph (e)(2) of this clause;  

(iv) Deliver acceptable interim reports pursuant to subparagraph (e)(3)(i) of this 
clause; or  

(v) Provide the information regarding subcontracts pursuant to subparagraph 
(h)(4) of this clause.  

(2) Such reserve or balance shall be withheld until the Contracting Officer has 
determined that the Contractor has rectified whatever deficiencies exist and has delivered 
all reports, disclosures, and other information required by this clause. 

(3) Final payment under this contract shall not be made before the Contractor delivers to 
the Contracting Officer all disclosures of subject inventions required by subparagraph 
(e)(2) of this clause, and acceptable final report pursuant to subparagraph (e)(3)(ii) of this 
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clause, and the Patent Counsel has issued a patent clearance certification to the 
Contracting Officer.  

(4) The Contracting Officer may decrease or increase the sums withheld up to the 
maximum authorized above. No amount shall be withheld under this paragraph while the 
amount specified by this paragraph is being withheld under other provisions of the 
contract. The withholding of any amount or the subsequent payment thereof shall not be 
construed as a waiver of any Government rights.  

   (h) Subcontracts.  

(1) The contractor shall include the clause at 48 CFR 952.227-11 (suitably modified to 
identify the parties) in all subcontracts, regardless of tier, for experimental, 
developmental, demonstration, or research work to be performed by a small business firm 
or domestic nonprofit organization, except where the work of the subcontract is subject to 
an Exceptional Circumstances Determination by DOE. In all other subcontracts, 
regardless of tier, for experimental, developmental, demonstration, or research work, the 
contractor shall include this clause (suitably modified to identify the parties). The 
contractor shall not, as part of the consideration for awarding the subcontract, obtain 
rights in the subcontractor's subject inventions.  

(2) In the event of a refusal by a prospective subcontractor to accept such a clause the 
Contractor--  

(i) Shall promptly submit a written notice to the Contracting Officer setting forth 
the subcontractor's reasons for such refusal and other pertinent information that 
may expedite disposition of the matter; and  

(ii)Shall not proceed with such subcontract without the written authorization of 
the Contracting Officer. 

(3) In the case of subcontracts at any tier, DOE, the subcontractor, and Contractor agree 
that the mutual obligations of the parties created by this clause constitute a contract 
between the subcontractor and DOE with respect to those matters covered by this clause. 

(4) The Contractor shall promptly notify the Contracting Officer in writing upon the 
award of any subcontract at any tier containing a patent rights clause by identifying the 
subcontractor, the applicable patent rights clause, the work to be performed under the 
subcontract, and the dates of award and estimated completion. Upon request of the 
Contracting Officer, the Contractor shall furnish a copy of such subcontract, and, no 
more frequently than annually, a listing of the subcontracts that have been awarded. 

(5) The contractor shall identify all subject inventions of the subcontractor of which it 
acquires knowledge in the performance of this contract and shall notify the Patent 
Counsel, with a copy to the contracting officer, promptly upon identification of the 
inventions.  

   (i) Preference United States industry. Unless provided otherwise, no Contractor that receives 
title to any subject invention and no assignee of any such Contractor shall grant to any person the 
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exclusive right to use or sell any subject invention in the United States unless such person agrees 
that any products embodying the subject invention will be manufactured substantially in the 
United States. However, in individual cases, the requirement may be waived by the Government 
upon a showing by the Contractor or assignee that reasonable but unsuccessful efforts have been 
made to grant licenses on similar terms to potential licensees that would be likely to manufacture 
substantially in the United States or that under the circumstances domestic manufacture is not 
commercially feasible.  

   (j) Atomic energy.  

(1) No claim for pecuniary award of compensation under the provisions of the Atomic 
Energy Act of 1954, as amended, shall be asserted with respect to any invention or 
discovery made or conceived in the course of or under this contract.  

(2) Except as otherwise authorized in writing by the Contracting Officer, the Contractor 
will obtain patent agreements to effectuate the provisions of subparagraph (e)(1) of this 
clause from all persons who perform any part of the work under this contract, except 
nontechnical personnel, such as clerical employees and manual laborers.  

   (k) Background Patents.  

   (1) Background Patent means a domestic patent covering an invention or discovery 
which is not a subject invention and which is owned or controlled by the Contractor at 
any time through the completion of this contract:  

(i) Which the contractor, but not the Government, has the right to license to others 
without obligation to pay royalties thereon, and  

(ii) Infringement of which cannot reasonably be avoided upon the practice of any 
specific process, method, machine, manufacture, or composition of matter 
(including relatively minor modifications thereof) which is a subject of the 
research, development, or demonstration work performed under this contract.  

(2) The Contractor agrees to and does hereby grant to the Government a royalty-free, 
nonexclusive license under any background patent for purposes of practicing a subject of 
this contract by or for the Government in research, development, and demonstration work 
only.  

(3) The Contractor also agrees that upon written application by DOE, it will grant to 
responsible parties, for purposes of practicing a subject of this contract, nonexclusive 
licenses under any background patent on terms that are reasonable under the 
circumstances. If, however, the Contractor believes that exclusive rights are necessary to 
achieve expeditious commercial development or utilization, then a request may be made 
to DOE for DOE approval of such licensing by the Contractor.  

(4) Notwithstanding subparagraph (k)(3) of this clause, the contractor shall not be 
obligated to license any background patent if the Contractor demonstrates to the 
satisfaction of the Secretary of Energy or designee that:  
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(i) a competitive alternative to the subject matter covered by said background 
patent is commercially available or readily introducible from one or more other 
sources; or  

(ii) the Contractor or its licensees are supplying the subject matter covered by said 
background patent in sufficient quantity and at reasonable prices to satisfy market 
needs, or have taken effective steps or within a reasonable time are expected to 
take effective steps to so supply the subject matter. l) Publication. It is recognized 
that during the course of the work under this contract, the Contractor or its 
employees may from time to time desire to release or publish information 
regarding scientific or technical developments conceived or first actually reduced 
to practice in the course of or under this contract. In order that public disclosure 
of such information will not adversely affect the patent interests of DOE or the 
Contractor, patent approval for release of publication shall be secured from Patent 
Counsel prior to any such release or publication.  

   (m) Forfeiture of rights in unreported subject inventions.  

(1) The Contractor shall forfeit and assign to the Government, at the request of the 
Secretary of Energy or designee, all rights in any subject invention which the Contractor 
fails to report to Patent Counsel within six months after the time the Contractor:  

(i) Files or causes to be filed a United States or foreign patent application thereon; 
or  

(ii)Submits the final report required by subparagraph (e)(2)(ii) of this clause, 
whichever is later. 

 (2) However, the Contractor shall not forfeit rights in a subject invention if, within the 
time specified in subparagraph (m)(1) of this clause, the Contractor:  

(i) Prepares a written decision based upon a review of the record that the 
invention was neither conceived nor first actually reduced to practice in the 
course of or under the contract and delivers the decision to Patent Counsel, with a 
copy to the Contracting Officer; or  

(ii) Contending that the invention is not a subject invention, the Contractor 
nevertheless discloses the invention and all facts pertinent to this contention to the 
Patent Counsel, with a copy to the Contracting Officer; or  

(iii) Establishes that the failure to disclose did not result from the Contractor's 
fault or negligence. (3) Pending written assignment of the patent application and 
patents on a subject invention determined by the Secretary of Energy or designee 
to be forfeited (such determination to be a final decision under the Disputes 
clause of this contract), the Contractor shall be deemed to hold the invention and 
the patent applications and patents pertaining thereto in trust for the Government. 
The forfeiture provision of this paragraph (m) shall be in addition to and shall not 
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supersede other rights and remedies which the Government may have with respect 
to subject inventions.  

 
I.124 952.231-71  INSURANCE-LITIGATION AND CLAIMS  (APR 2002) 
 
   (a) The contractor may, with the prior written authorization of the contracting officer, and 
shall, upon the request of the Government, initiate litigation against third parties, including 
proceedings before administrative agencies, in connection with this contract. The contractor shall 
proceed with such litigation in good faith and as directed from time to time by the contracting 
officer. 

   (b) The contractor shall give the contracting officer immediate notice in writing of any legal 
proceeding, including any proceeding before an administrative agency, filed against the 
contractor arising out of the performance of this contract. Except as otherwise directed by the 
contracting officer, in writing, the contractor shall furnish immediately to the contracting officer 
copies of all pertinent papers received by the contractor with respect to such action. The 
contractor, with the prior written authorization of the contracting officer, shall proceed with such 
litigation in good faith and as directed from time to time by the contracting officer.  

   (c) 

(1) Except as provided in paragraph (c)(2) of this clause, the contractor shall procure and 
maintain such bonds and insurance as required by law or approved in writing by the 
contracting officer.  

(2) The contractor may, with the approval of the contracting officer, maintain a self-
insurance program; provided that, with respect to workers' compensation, the contractor 
is qualified pursuant to statutory authority.  

(3) All bonds and insurance required by this clause shall be in a form and amount and for 
those periods as the contracting officer may require or approve and with sureties and 
insurers approved by the contracting officer. 

   (d) The contractor agrees to submit for the contracting officer's approval, to the extent and in 
the manner required by the contracting officer, any other bonds and insurance that are 
maintained by the contractor in connection with the performance of this contract and for which 
the contractor seeks reimbursement. If an insurance cost (whether a premium for commercial 
insurance or related to self-insurance) includes a portion covering costs made unallowable 
elsewhere in the contract, and the share of the cost for coverage for the unallowable cost is 
determinable, the portion of the cost that is otherwise an allowable cost under this contract is 
reimbursable to the extent determined by the contracting officer.  

   (e) Except as provided in paragraphs (g) and (h) of this clause, or specifically disallowed 
elsewhere in this contract, the contractor shall be reimbursed-  

(1) For that portion of the reasonable cost of bonds and insurance allocable to this 
contract required in accordance with contract terms or approved under this clause, and  
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(2) For liabilities (and reasonable expenses incidental to such liabilities, including 
litigation costs) to third persons not compensated by insurance or otherwise without 
regard to and as an exception to the limitation of cost or limitation of funds clause of this 
contract. 

   (f) The Government's liability under paragraph (e) of this clause is subject to the availability of 
appropriated funds. Nothing in this contract shall be construed as implying that the Congress 
will, at a later date, appropriate funds sufficient to meet deficiencies.  

   (g) Notwithstanding any other provision of this contract, the contractor shall not be reimbursed 
for liabilities (and expenses incidental to such liabilities, including litigation costs, counsel fees, 
judgment and settlements)-  

(1) Which are otherwise unallowable by law or the provisions of this contract; or  

(2) For which the contractor has failed to insure or to maintain insurance as required by 
law, this contract, or by the written direction of the contracting officer.  

   (h) In addition to the cost reimbursement limitations contained in 48 CFR Part 31, as 
supplemented in 48 CFR Part 931, and notwithstanding any other provision of this contract, the 
contractor's liabilities to third persons, including employees but excluding costs incidental to 
workers' compensation actions (and any expenses incidental to such liabilities, including 
litigation costs, counsel fees, judgments and settlements), shall not be reimbursed if such 
liabilities were caused by contractor managerial personnel's- 

(1) Willful misconduct,  

(2) Lack of good faith, or  

(3) Failure to exercise prudent business judgment, which means failure to act in the same 
manner as a prudent person in the conduct of competitive business; or, in the case of a 
non-profit educational institution, failure to act in the manner that a prudent person would 
under the circumstances prevailing at the time the decision to incur the cost is made.  

   (i) The burden of proof shall be upon the contractor to establish that costs covered by 
paragraph (h) of this clause are allowable and reasonable if, after an initial review of the facts, 
the contracting officer challenges a specific cost or informs the contractor that there is reason to 
believe that the cost results from willful misconduct, lack of good faith, or failure to exercise 
prudent business judgment by contractor managerial personnel.  

   (j) 

(1) All litigation costs, including counsel fees, judgments and settlements shall be 
differentiated and accounted for by the contractor so as to be separately identifiable. If 
the contracting officer provisionally disallows such costs, then the contractor may not use 
funds advanced by DOE under the contract to finance the litigation.  



DE-AC24-04OH20179 
 

I-166 of 187 
1/16/04 

(2) Punitive damages are not allowable unless the act or failure to act which gave rise to 
the liability resulted from compliance with specific terms and conditions of the contract 
or written instructions from the contracting officer.  

(3) The portion of the cost of insurance obtained by the contractor that is allocable to 
coverage of liabilities referred to in paragraph (g)(1) of this clause is not allowable.  

(4) The term "contractor's managerial personnel" is defined in the Property clause in this 
contract. 

   (k) The contractor may at its own expense and not as an allowable cost procure for its own 
protection insurance to compensate the contractor for any unallowable or unreimbursable costs 
incurred in connection with contract performance. (l) If any suit or action is filed or any claim is 
made against the contractor, the cost and expense of which may be reimbursable to the 
contractor under this contract, and the risk of which is then uninsured or is insured for less than 
the amount claimed, the contractor shall-  

(1) Immediately notify the contracting officer and promptly furnish copies of all pertinent 
papers received;  

(2) Authorize Department representatives to collaborate with: in-house or DOE-approved 
outside counsel in settling or defending the claim; or counsel for the insurance carrier in 
settling or defending the claim if the amount of the liability claimed exceeds the amount 
of coverage, unless precluded by the terms of the insurance contract; and  

(3) Authorize Department representatives to settle the claim or to defend or represent the 
contractor in and/or to take charge of any litigation, if required by the Department, if the 
liability is not insured or covered by bond. In any action against more than one 
Department contractor, the Department may require the contractor to be represented by 
common counsel. Counsel for the contractor may, at the contractor's own expense, be 
associated with the Department representatives in any such claim or litigation.  

 
I.125  952.250-70  NUCLEAR HAZARDS INDEMNITY AGREEMENT  (JUN 1996) 
  
   (a) Authority.  This clause is incorporated into this contract pursuant to the authority contained 
in subsection 170d. of the Atomic Energy Act of 1954, as amended (hereinafter called the Act.) 
 
   (b) Definitions.  The definitions set out in the Act shall apply to this clause. 
 
   (c) Financial protection.   Except as hereafter permitted or required in writing by DOE, the 
Contractor will not be required to provide or maintain, and will not provide or maintain at 
Government expense, any form of financial protection to cover public liability, as described in 
paragraph (d)(2) below.  DOE may, however, at any time require in writing that the Contractor 
provide and maintain financial protection of such a type and in such amount as DOE shall 
determine to be appropriate to cover such public liability, provided that the costs of such 
financial protection are reimbursed to the Contractor by DOE. 
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   (d) 
(1) Indemnification.  To the extent that the Contractor and other persons indemnified are 
not compensated by any financial protection permitted or required by DOE, DOE will 
indemnify the Contractor and other persons indemnified against:  

 
(i) claims for public liability as described in subparagraph (d)(2) of this clause; 
and  
 
(ii) such legal costs of the Contractor and other persons indemnified as are 
approved by DOE, provided that DOE’s liability, including such legal costs, shall 
not exceed the amount set forth in section 170e.(1)(B) of the Act in the aggregate 
for each nuclear incident or precautionary evacuation occurring within the United 
States or $100 million in the aggregate for each nuclear incident occurring outside 
the United States, irrespective of the number of persons indemnified in 
connection with this contract.  

 
(2) The public liability referred to in subparagraph (d)(1) of this clause is public liability 
as defined in the Act which:  

 
(i) arises out of or in connection with the activities under this contract, including 
transportation; and  
 
(ii) arises out of or results from a nuclear incident or precautionary evacuation, 
as those terms are defined in the Act. 

 
   (e) 

(1) Waiver of Defenses.   In the event of a nuclear incident, as defined in the Act, arising 
out of nuclear waste activities, as defined in the Act, the Contractor, on behalf of itself 
and other persons indemnified, agrees to waive any issue or defense as to charitable or 
governmental immunity. 
 
(2) In the event of an extraordinary nuclear occurrence which: 

 
(i) Arises out of, results from, or occurs in the course of the construction, 
possession, or operation of a production or utilization facility; or 
 
(ii) Arises out of, results from, or occurs in the course of transportation of source 
material, by-product material, or special nuclear material to or from a production 
or utilization facility; or 
 
(iii) Arises out of or results from the possession, operation, or use by the 
Contractor or a subcontractor of a device utilizing special nuclear material or by-
product material, during the course of the contract activity; or 
 
(iv) Arises out of, results from, or occurs in the course of nuclear waste activities, 
the Contractor, on behalf of itself and other persons indemnified, agrees to waive: 
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(A) Any issue or defense as to the conduct of the claimant (including the 
conduct of persons through whom the claimant derives its cause of action) 
or fault of persons indemnified, including, but not limited to: 

 
1. Negligence; 
2. Contributory negligence; 
3. Assumption of risk; or 
4. Unforeseeable intervening causes, whether involving the 
conduct of a third person or an act of God; 

 
(B) Any issue or defense as to charitable or governmental immunity; and 

 
(C) Any issue or defense based on any statute of limitations, if suit is 
instituted within 3 years from the date on which the claimant first knew, or 
reasonably could have know, of his injury or change and the cause thereof. 
  The waiver of any such issue or defense shall be effective regardless of 
whether such issue or defense may otherwise be deemed jurisdictional or 
relating to an element in the cause of action.  The waiver shall be 
judicially enforceable in accordance with its terms by the claimant against 
the person indemnified. 

 
(v) The term "extraordinary nuclear occurrence" means an event which DOE has 
determined to be an extraordinary nuclear occurrence as defined in the Act.  A 
determination of whether or not there has been an extraordinary nuclear 
occurrence will be made in accordance with the procedures in 10 CFR part 840. 
 
(vi) For the purposes of that determination, "off-site" as that term is used in 10 
CFR part 840 means away from "the contract location" which phrase means any 
DOE facility, installation, or site at which contractual activity under this contract 
is being carried on, and any Contractor-owned or controlled facility, installation, 
or site at which the Contractor is engaged in the performance of contractual 
activity under this contract. 

 
(3) The waivers set forth above: 

 
(i) Shall be effective regardless of whether such issue or defense may otherwise 
be deemed jurisdictional or relating to an element in the clause of action;  
 
(ii) Shall be judicially enforceable in accordance with its terms by the claimant 
against the person indemnified; 
 
(iii) Shall not preclude a defense based upon a failure to take reasonable steps to 
mitigate damages; 
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(iv) Shall not apply to injury or damage to a claimant or to a claimant’s property 
which is intentionally sustained by the claimant or which results from a nuclear 
incident intentionally and wrongfully caused by the claimant; 
 
(v) Shall not apply to injury to a claimant who is employed at the site of and in 
connection with the activity where the extraordinary nuclear occurrence takes 
place, if benefits therefore are either payable or required to be provided under any 
workmen’s compensation or occupational disease law; 
 
(vi) Shall not apply to any claim resulting from a nuclear incident occurring 
outside the United States; 
 
(vii) Shall be effective only with respect to those obligations set forth in this 
clause and in insurance policies, contracts or other proof of financial protection; 
and 
 
(viii) Shall not apply to, or prejudice the prosecution or defense of, any claim or 
portion of claim which is not within the protection afforded under  

 
(A) the limit of liability provisions under subsection 170e. of the Act, and  
 
(B) the terms of this agreement and the terms of insurance policies, 
contracts, or other proof of financial protection. 

 
   (f) Notification and litigation of claims.  The Contractor shall give immediate written notice to 
DOE of any known action or claim filed or made against the Contractor or other person 
indemnified for public liability as defined in paragraph (d)(2).  Except as otherwise directed by 
DOE, the Contractor shall furnish promptly to DOE, copies of all pertinent papers received by 
the Contractor or filed with respect to such actions or claims.  DOE shall have the right to, and 
may collaborate with, the Contractor and any other person indemnified in the settlement or 
defense of any action or claim and shall have the right to:  
 

(1) require the prior approval of DOE for the payment of any claim that DOE be 
required to indemnify hereunder; and  
 
(2) appear through the Attorney General on behalf of the Contractor or other person 
indemnified in any action brought upon any claim that DOE may be required to 
indemnify hereunder; take charge of such action, and settle or defend any such action.  If 
the settlement or defense of any such action or claim is undertaken by DOE, the 
Contractor or other person indemnified shall furnish all reasonable assistance in 
effecting a settlement or asserting a defense. 

 
   (g) Continuity of DOE obligations.   The obligations of DOE under this clause shall not be 
affected by any failure on the part of the Contractor to fulfill its obligation under this contract 
and shall be unaffected by the death, disability, or termination of existence of the Contractor, or 
by the completion, termination or expiration of this contract. 
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   (h) Effect of other clauses.  The provisions of this clause shall not be limited in any way by, 
and shall be interpreted without reference to any, other clause of this contract, including the 
clause entitled Contract Disputes provided, however, that this clause shall be subject to the 
clauses entitled Covenant Against Contingent Fees, and Audit and Records - Negotiation, and 
any provisions that are later added to this contract as required by applicable Federal law, 
including statutes, executive orders and regulations, to be included in Nuclear Hazards 
Indemnity Agreements. 
 
   (i) Civil penalties.  The Contractor and its subcontractors and suppliers who are indemnified 
under the provisions of this clause are subject to civil penalties, pursuant to 234A of the Act, for 
violations of applicable DOE nuclear-safety related rules, regulations, or orders. 
 
   (j) Criminal penalties.   Any individual director, officer, or employee of the Contractor or of its 
subcontractors and suppliers who are indemnified under the provisions of this clause are subject 
to criminal penalties, pursuant to 223(c) of the Act, for knowing and willful violation of the 
Atomic Energy Act of 1954, as amended, and applicable DOE nuclear safety-related rules, 
regulations or orders which violation results in, or, if undetected, would have resulted in a 
nuclear incident. 
 
   (k) Inclusion in subcontracts.   The Contractor shall insert this clause in any subcontract which 
may involve the risk of public liability, as the term is defined in the Act and further described in 
paragraph (d)(2) above.  However, this clause shall not be included in subcontracts in which the 
subcontractor is subject to Nuclear Regulatory Commission (NRC) financial protection 
requirements under section 170b. of the Act or NRC agreements of indemnification under 
section 170c. or k. of the Act for the activities under the subcontract.  
 
I.126 952.251-70  CONTRACTOR EMPLOYEE TRAVEL DISCOUNTS  (DEC 2000) 
  
   (a)  The Contractor shall take advantage of travel discounts offered to Federal Contractor 
employee travelers by AMTRAK, hotels, motels, or car rental companies, when use of such 
discounts would result in lower overall trip costs and the discounted services are reasonably 
available.  Vendors providing these services may require the Contractor employee to furnish 
them a letter of identification signed by the authorized Contracting Officer.  
 
   (b)  Contracted airlines.  Contractors are not eligible for GSA contract city pair fares. 
 
   (c)  Discount rail service.  AMTRAK voluntarily offers discounts to Federal travelers on 
official business and sometimes extends those discounts to Federal Contractor employees. 
 
   (d)  Hotels/motels.  Many lodging providers extend their discount rates for Federal employees 
to Federal Contractor employees.  
 
   (e)  Car rentals.  The Military Traffic Management Command (MTMC) of the Department of 
Defense negotiates rate agreements with car rental companies that are available to Federal 
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travelers on official business.   Some car rental companies extend those discounts to Federal 
Contractor employees. 
 
   (f)  Obtaining travel discounts. 
 

(1)  To determine which vendors offer discounts to Government Contractors, the 
Contractor may review commercial publications such as the Official Airline guides 
Official Traveler, Innovata, or National Telecommunications.  The Contractor may also 
obtain this information from GSA contract Travel Management Centers or the 
Department of Defense’s Commercial Travel Offices. 
 
(2)  The vendor providing the service may require the Government Contractor to furnish 
a letter signed by the Contracting Officer.  The following illustrates a standard letter of 
identification. 

 
                                 OFFICIAL AGENCY LETTERHEAD  
 
TO:  Participating Vendor 
 
SUBJECT:  OFFICIAL TRAVEL OF GOVERNMENT CONTRACTOR  
 
(FULL NAME OF TRAVELER), the bearer of this letter is an employee of (COMPANY 
NAME) which has a contract with this agency under Government contract (CONTRACT 
NUMBER).  During the period of the contract (GIVE DATES), AND WITH THE 
APPROVAL OF THE CONTRACT VENDOR, the employee is eligible and authorized to use 
available travel discount rates in accordance with Government contracts and/or agreements.  
Government Contract City Pair fares are not available to Contractors. 
 
SIGNATURE, Title and telephone number of Contracting Officer 
 
I.127 970.5204-1  COUNTERINTELLIGENCE  (DEC 2000) 

(a) The contractor shall take all reasonable precautions in the work under this contract to 
protect DOE programs, facilities, technology, personnel, unclassified sensitive 
information and classified matter from foreign intelligence threats and activities 
conducted for governmental or industrial purposes, in accordance with DOE Order 
5670.3, Counterintelligence Program; Executive Order 12333, U.S. Intelligence 
Activities; and other pertinent national and Departmental Counterintelligence 
requirements. 

 
(b) The contractor shall appoint a qualified employee(s) to function as the Contractor 

Counterintelligence Officer. The Contractor Counterintelligence Officer will be 
responsible for conducting defensive Counterintelligence briefings and debriefings of 
employees traveling to foreign countries or interacting with foreign nationals; providing 
thoroughly documented written reports relative to targeting, suspicious activity and other 
matters of Counterintelligence interest; immediately reporting targeting, suspicious 
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activity and other Counterintelligence concerns to the DOE Headquarters 
Counterintelligence Division; and providing assistance to other elements of the U.S. 
Intelligence Community as stated in the aforementioned Executive Order, the DOE 
Counterintelligence Order, and other pertinent national and Departmental 
Counterintelligence requirements. 

 
I.127 970.5204-2  LAWS, REGULATIONS, AND DOE DIRECTIVES  (DEC 2000) 
 

(a) In performing work under this contract, the contractor shall comply with the requirements 
of applicable Federal, State, and local laws and regulations (including DOE regulations), 
unless relief has been granted in writing by the appropriate regulatory agency. A List of 
Applicable Laws and regulations (List A) may be appended to this contract for information 
purposes. Omission of any applicable law or regulation from List A does not affect the 
obligation of the contractor to comply with such law or regulation pursuant to this 
paragraph.  

(b) In performing work under this contract, the contractor shall comply with the requirements 
of those Department of Energy directives, or parts thereof, identified in the List of 
Applicable Directives (List B) appended to this contract. Except as otherwise provided for 
in paragraph (d) of this clause, the contracting officer may, from time to time and at any 
time, revise List B by unilateral modification to the contract to add, modify, or delete 
specific requirements. Prior to revising List B, the contracting officer shall notify the 
contractor in writing of the Department's intent to revise List B and provide the contractor 
with the opportunity to assess the effect of the contractor's compliance with the revised list 
on contract cost and funding, technical performance, and schedule; and identify any 
potential inconsistencies between the revised list and the other terms and conditions of the 
contract. Within 30 days after receipt of the contracting officer's notice, the contractor shall 
advise the contracting officer in writing of the potential impact of the contractor's 
compliance with the revised list. Based on the information provided by the contractor and 
any other information available, the contracting officer shall decide whether to revise List 
B and so advise the contractor not later than 30 days prior to the effective date of the 
revision of List B. The contractor and the contracting officer shall identify and, if 
appropriate, agree to any changes to other contract terms and conditions, including cost and 
schedule, associated with the revision of List B pursuant to the clause of this contract 
entitled, "Changes."  

(c) Environmental, safety, and health (ES&H) requirements appropriate for work conducted 
under this contract may be determined by a DOE approved process to evaluate the work 
and the associated hazards and identify an appropriately tailored set of standards, practices, 
and controls, such as a tailoring process included in a DOE approved Safety Management 
System implemented under the clause entitled "Integration of Environment, Safety, and 
Health into Work Planning and Execution." When such a process is used, the set of tailored 
(ES&H) requirements, as approved by DOE pursuant to the process, shall be incorporated 
into List B as contract requirements with full force and effect. These requirements shall 
supersede, in whole or in part, the contractual environmental, safety, and health 
requirements previously made applicable to the contract by List B. If the tailored set of 
requirements identifies an alternative requirement varying from an ES&H requirement of 
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an applicable law or regulation, the contractor shall request an exemption or other 
appropriate regulatory relief specified in the regulation. 

(d) Except as otherwise directed by the contracting officer, the contractor shall procure all 
necessary permits or licenses required for the performance of work under this contract.  

(e) Regardless of the performer of the work, the contractor is responsible for compliance with 
the requirements of this clause. The contractor is responsible for flowing down the 
requirements of this clause to subcontracts at any tier to the extent necessary to ensure the 
contractor's compliance with the requirements. 

 
I.128 970.5204-3  ACCESS TO AND OWNERSHIP OF RECORDS  (DEC 2000) 
 

(a) Government-owned records. Except as provided in paragraph (b) of this clause, all 
records acquired or generated by the contractor in its performance of this contract shall 
be the property of the Government and shall be delivered to the Government or otherwise 
disposed of by the contractor either as the contracting officer may from time to time 
direct during the progress of the work or, in any event, as the contracting officer shall 
direct upon completion or termination of the contract. 

(b) Contractor-owned records. The following records are considered the property of the 
contractor and are not within the scope of paragraph (a) of this clause. [The contracting 
officer shall identify which of the following categories of records will be included in the 
clause.] 

 
(1) Employment-related records (such as workers' compensation files; employee relations 
records, records on salary and employee benefits; drug testing records, labor negotiation 
records; records on ethics, employee concerns, and other employee related investigations 
conducted under an expectation of confidentiality; employee assistance program records; 
and personnel and medical/ health-related records and similar files), and non-employee 
patient medical/health related records, except for those records described by the contract 
as being maintained in Privacy Act systems of records.  
 
(2) Confidential contractor financial information, and correspondence between the 
contractor and other segments of the contractor located away from the DOE facility (i.e., 
the contractor's corporate headquarters);  
 
(3) Records relating to any procurement action by the contractor, except for records that 
under 48 CFR 970.5232-3, Accounts, Records, and Inspection, are described as the 
property of the Government; and  
 
(4) Legal records, including legal opinions, litigation files, and documents covered by the 
attorney-client and attorney work product privileges; and  
 
(5) The following categories of records maintained pursuant to the technology transfer 
clause of this contract:  
 
(i) Executed license agreements, including exhibits or appendices containing information 
on royalties, royalty rates, other financial information, or commercialization plans, and 
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all related documents, notes and correspondence.  
 
(ii) The contractor's protected Cooperative Research and Development Agreement 
(CRADA) information and appendices to a CRADA that contain licensing terms and 
conditions, or royalty or royalty rate information.  
 
(iii) Patent, copyright, mask work, and trademark application files and related contractor 
invention disclosures, documents and correspondence, where the contractor has elected 
rights or has permission to assert rights and has not relinquished such rights or turned 
such rights over to the Government.  
 
(c) Contract completion or termination. In the event of completion or termination of this 
contract, copies of any of the contractor-owned records identified in paragraph (b) of this 
clause, upon the request of the Government, shall be delivered to DOE or its designees, 
including successor contractors. Upon delivery, title to such records shall vest in DOE or 
its designees, and such records shall be protected in accordance with applicable federal 
laws (including the Privacy Act), as appropriate.  
 
(d) Inspection, copying, and audit of records. All records acquired or generated by the 
contractor under this contract in the possession of the contractor, including those 
described at paragraph (b) of this clause, shall be subject to inspection, copying, and 
audit by the Government or its designees at all reasonable times, and the contractor shall 
afford the Government or its designees reasonable facilities for such inspection, copying, 
and audit; provided, however, that upon request by the contracting officer, the contractor 
shall deliver such records to a location specified by the contracting officer for inspection, 
copying, and audit. The Government or its designees shall use such records in accordance 
with applicable federal laws (including the Privacy Act), as appropriate.  
 
(e) Applicability. Paragraphs (b), (c), and (d) of this clause apply to all records without 
regard to the date or origination of such records.  
 
(f) Records retention standards. Special records retention standards, described at DOE 
Order 200.1, Information Management Program (version in effect on effective date of 
contract), are applicable for the classes of records described therein, whether or not the 
records are owned by the Government or the contractor. In addition, the contractor shall 
retain individual radiation exposure records generated in the performance of work under 
this contract until DOE authorizes disposal. The Government may waive application of 
these record retention schedules, if, upon termination or completion of the contract, the 
Government exercises its right under paragraph (c) of this clause to obtain copies and 
delivery of records described in paragraphs (a) and (b) of this clause.  
 
(g) Subcontracts. The contractor shall include the requirements of this clause in all 
subcontracts that are of a cost-reimbursement type if any of the following factors is 
present:  
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(1) The value of the subcontract is greater than $2 million (unless specifically waived by 
the contracting officer);  
 
(2) The contracting officer determines that the subcontract is, or involves, a critical task 
related to the contract; or  
 
(3) The subcontract includes 48 CFR 970.5223-1, Integration of Environment, Safety, 
and Health into Work Planning and Execution, or similar clause. 
 

 
I.129 970.5223-1  INTEGRATION OF ENVIRONMENT, SAFETY, AND HEALTH 

INTO WORK PLANNING AND EXECUTION  (JUN 1997) 
 

   (a) For the purposes of this clause,  

(1) Safety encompasses environment, safety and health, including pollution prevention 
and waste minimization; and  

(2) Employees include subcontractor employees.  

   (b) In performing work under this contract, the contractor shall perform work safely, in a 
manner that ensures adequate protection for employees, the public, and the environment, and 
shall be accountable for the safe performance of work. The contractor shall exercise a degree of 
care commensurate with the work and the associated hazards. The contractor shall ensure that 
management of environment, safety and health (ES&H) functions and activities becomes an 
integral but visible part of the contractor's work planning and execution processes. The 
contractor shall, in the performance of work, ensure that:  

(1) Line management is responsible for the protection of employees, the public, and the 
environment. Line management includes those contractor and subcontractor employees 
managing or supervising employees performing work.  

(2) Clear and unambiguous lines of authority and responsibility for ensuring (ES&H) are 
established and maintained at all organizational levels.  

(3) Personnel possess the experience, knowledge, skills, and abilities that are necessary to 
discharge their responsibilities.  

(4) Resources are effectively allocated to address ES&H, programmatic, and operational 
considerations. Protecting employees, the public, and the environment is a priority 
whenever activities are planned and performed.  

(5) Before work is performed, the associated hazards are evaluated and an agreed-upon 
set of ES&H standards and requirements are established which, if properly implemented, 
provide adequate assurance that employees, the public, and the environment are protected 
from adverse consequences.  
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(6) Administrative and engineering controls to prevent and mitigate hazards are tailored 
to the work being performed and associated hazards. Emphasis should be on designing 
the work and/or controls to reduce or eliminate the hazards and to prevent accidents and 
unplanned releases and exposures.  

(7) The conditions and requirements to be satisfied for operations to be initiated and 
conducted are established and agreed-upon by DOE and the contractor. These agreed-
upon conditions and requirements are requirements of the contract and binding upon the 
contractor. The extent of documentation and level of authority for agreement shall be 
tailored to the complexity and hazards associated with the work and shall be established 
in a Safety Management System.  

   (c) The contractor shall manage and perform work in accordance with a documented Safety 
Management System (System) that fulfills all conditions in paragraph (b) of this clause at a 
minimum. Documentation of the System shall describe how the contractor will:  

(1) Define the scope of work;  

(2) Identify and analyze hazards associated with the work;  

(3) Develop and implement hazard controls;  

(4) Perform work within controls; and  

(5) Provide feedback on adequacy of controls and continue to improve safety 
management.  

   (d) The System shall describe how the contractor will establish, document, and implement 
safety performance objectives, performance measures, and commitments in response to DOE 
program and budget execution guidance while maintaining the integrity of the System. The 
System shall also describe how the contractor will measure system effectiveness.  

   (e) The contractor shall submit to the contracting officer documentation of its System for 
review and approval. Dates for submittal, discussions, and revisions to the System will be 
established by the contracting officer. Guidance on the preparation, content, review, and 
approval of the System will be provided by the contracting officer. On an annual basis, the 
contractor shall review and update, for DOE approval, its safety performance objectives, 
performance measures, and commitments consistent with and in response to DOE's program and 
budget execution guidance and direction. Resources shall be identified and allocated to meet the 
safety objectives and performance commitments as well as maintain the integrity of the entire 
System. Accordingly, the System shall be integrated with the contractor's business processes for 
work planning, budgeting, authorization, execution, and change control.  

   (f) The contractor shall comply with, and assist the Department of Energy in complying with, 
ES&H requirements of all applicable laws and regulations, and applicable directives identified in 
the clause of this contract entitled "Laws, Regulations, and DOE Directives." The contractor 
shall cooperate with Federal and non-Federal agencies having jurisdiction over ES&H matters 
under this contract.  
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    (g) The contractor shall promptly evaluate and resolve any noncompliance with applicable 
ES&H requirements and the System. If the contractor fails to provide resolution or if, at any 
time, the contractor's acts or failure to act causes substantial harm or an imminent danger to the 
environment or health and safety of employees or the public, the contracting officer may issue an 
order stopping work in whole or in part. Any stop work order issued by a contracting officer 
under this clause (or issued by the contractor to a subcontractor in accordance with paragraph (i) 
of this clause) shall be without prejudice to any other legal or contractual rights of the 
Government. In the event that the contracting officer issues a stop work order, an order 
authorizing the resumption of the work may be issued at the discretion of the contracting officer. 
The contractor shall not be entitled to an extension of time or additional fee or damages by 
reason of, or in connection with, any work stoppage ordered in accordance with this clause.  

   (h) Regardless of the performer of the work, the contractor is responsible for compliance with 
the ES&H requirements applicable to this contract. The contractor is responsible for flowing 
down the ES&H requirements applicable to this contract to subcontracts at any tier to the extent 
necessary to ensure the contractor's compliance with the requirements.  

(i) The contractor shall include a clause substantially the same as this clause in 
subcontracts involving complex or hazardous work on site at a DOE-owned or-leased 
facility. Such subcontracts shall provide for the right to stop work under the 
conditions described in paragraph (g) of this clause. Depending on the complexity 
and hazards associated with the work, the contractor may choose not to require the 
subcontractor to submit a Safety Management System for the contractor's review and 
approval. 

 
I.130 970.5223-2  AFFIRMATIVE PROCUREMENT PROGRAM  (MAR 2003) 
   (a) In the performance of this contract, the Contractor shall comply with the requirements of 
Executive Order 13101 and the U.S. Department of Energy (DOE) Affirmative Procurement 
Program Guidance. This guidance includes requirements concerning environmentally preferable 
products and services, recycled content products and biobased products. This guidance is 
available on the Internet. 
 
   (b) In complying with the requirements of paragraph (a) of this clause, the Contractor shall 
coordinate its activities with the DOE Recycling Coordinator. Reports required by paragraph (c) 
of this clause shall be submitted through the DOE Recycling Coordinator.  
 
   (c) The Contractor shall prepare and submit reports, at the end of the Federal fiscal year, on 
matters related to the acquisition of items designated in EPA's Comprehensive Procurement 
Guidelines that Federal agencies and their Contractors are to procure with recovered/recycled 
content.  
 
   (d) If the Contractor subcontracts a significant portion of the operation of the Government 
facility which includes the acquisition of items designated in EPA's Comprehensive Procurement 
Guidelines, the subcontract shall contain a clause substantially the same as this clause. The EPA 
Comprehensive Procurement Guidelines identify products which Federal agencies and their 
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Contractors are to procure with recycled content pursuant to 40 CFR 247. Examples of such a 
subcontract would be operation of the facility supply function, construction or remodeling at the 
facility, or maintenance of the facility motor vehicle fleet. In situations in which the facility 
management contractor can reasonably determine the amount of products with 
recovered/recycled content to be acquired under the subcontract, the facility management 
contractor is not required to flow down the reporting requirement of this clause. Instead, the 
facility management contractor may include such quantities in its own report and include an 
agreement in the subcontract that such products will be acquired with recovered/recycled content 
and that the subcontractor will advise if it is unable to procure such products with 
recovered/recycled content because the product is not available (i) competitively within a 
reasonable time, (ii) at a reasonable price, or, (iii) within the performance requirements. If 
reports are required of the subcontractor, such reports shall be submitted to the facility 
management contractor. The reports may be submitted at the conclusion of the subcontract term 
provided that the subcontract delivery term is not multi-year in nature. If the delivery term is 
multi-year, the subcontractor shall report its accomplishments for each Federal fiscal year in a 
manner and at a time or times acceptable to both parties 
 
   (e) When this clause is used in a subcontract, the word "Contractor" will be understood to 
mean "subcontractor" and the term "DOE Recycling Coordinator" will be understood to mean 
"Contractor Recycling Coordinator." 

 
I.131 970.5226-2  WORKFORCE RESTRUCTURING UNDER SECTION 3161 OF THE 

NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 1993  
(DEC 2000) 

Workforce Restructuring under Section 3161 of the National Defense Authorization Act for 
Fiscal Year 1993 (DEC 2000)  
 
   (a) Consistent with the objectives of Section 3161 of the National Defense Authorization Act 
for Fiscal Year 1993, 42 U.S.C. 7274h, in instances where the Department of Energy has 
determined that a change in workforce at a Department of Energy Defense Nuclear Facility is 
necessary, the contractor agrees to (1) comply with the Department of Energy Workforce 
Restructuring Plan for the facility, if applicable, and (2) use its best efforts to accomplish 
workforce restructuring or displacement so as to mitigate social and economic impacts.  
 
   (b) The requirements of this clause shall be included in subcontracts at any tier (except 
subcontracts for commercial items pursuant to 41 U.S.C. 403) expected to exceed $500,000. 
 
I.132 970.5227-1  RIGHTS IN DATA - FACILITIES  (DEC 2000) 
 
   (a) Definitions.  

(1) Computer data bases, as used in this clause, means a collection of data in a form 
capable of, and for the purpose of, being stored in, processed, and operated on by a 
computer. The term does not include computer software.  
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(2) Computer software, as used in this clause, means (i) computer programs which are 
data comprising a series of instructions, rules, routines, or statements, regardless of the 
media in which recorded, that allow or cause a computer to perform a specific operation 
or series of operations and (ii) data comprising source code listings, design details, 
algorithms, processes, flow charts, formulae, and related material that would enable the 
computer program to be produced, created, or compiled. The term does not include 
computer data bases.  
 
(3) Data, as used in this clause, means recorded information, regardless of form or the 
media on which it may be recorded. The term includes technical data and computer 
software. The term "data" does not include data incidental to the administration of this 
contract, such as financial, administrative, cost and pricing, or management information.  
 
(4) Limited rights data, as used in this clause, means data, other than computer software, 
developed at private expense that embody trade secrets or are commercial or financial 
and confidential or privileged. The Government's rights to use, duplicate, or disclose 
limited rights data are as set forth in the Limited Rights Notice of subparagraph (e) of this 
clause.  
 
(5) Restricted computer software, as used in this clause, means computer software 
developed at private expense and that is a trade secret; is commercial or financial and is 
confidential or privileged; or is published copyrighted computer software, including 
minor modifications of any such computer software. The Government's rights to use, 
duplicate, or disclose restricted computer software are as set forth in the Restricted Rights 
Notice of paragraph (f) of this clause.  
 
(6) Technical data, as used in this clause, means recorded data, regardless of form or 
characteristic, that are of a scientific or technical nature. Technical data does not include 
computer software, but does include manuals and instructional materials and technical 
data formatted as a computer data base.  
 
(7) Unlimited rights, as used in this clause, means the right of the Government to use, 
disclose, reproduce, prepare derivative works, distribute copies to the public, including 
by electronic means, and perform publicly and display publicly, in any manner, including 
by electronic means, and for any purpose whatsoever, and to have or permit others to do 
so.  

 
   (b) Allocation of Rights.  

(1) The Government shall have: 
 

(i) Ownership of all technical data and computer software first produced in the 
performance of this Contract;  
 
(ii) Unlimited rights in technical data and computer software specifically used in 
the performance of this Contract, except as provided herein regarding copyright, 
limited rights data, or restricted computer software, or except for other data 
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specifically protected by statute for a period of time or, where, approved by DOE, 
appropriate instances of the DOE Work for Others Program;  
 
(iii) The right to inspect technical data and computer software first produced or 
specifically used in the performance of this Contract at all reasonable times. The 
Contractor shall make available all necessary facilities to allow DOE personnel to 
perform such inspection;  
 
(iv) The right to have all technical data and computer software first produced or 
specifically used in the performance of this Contract delivered to the Government 
or otherwise disposed of by the Contractor, either as the contracting officer may 
from time to time direct during the progress of the work or in any event as the 
contracting officer shall direct upon completion or termination of this Contract. 
The Contractor agrees to leave a copy of such data at the facility or plant to which 
such data relate, and to make available for access or to deliver to the Government 
such data upon request by the contracting officer. If such data are limited rights 
data or restricted computer software, the rights of the Government in such data 
shall be governed solely by the provisions of paragraph (e) of this clause ("Rights 
in Limited Rights Data") or paragraph (f) of this clause ("Rights in Restricted 
Computer Software"); and  
 
(v) The right to remove, cancel, correct, or ignore any markings not authorized by 
the terms of this Contract on any data furnished hereunder if, in response to a 
written inquiry by DOE concerning the propriety of the markings, the Contractor 
fails to respond thereto within 60 days or fails to substantiate the propriety of the 
markings. In either case DOE will notify the Contractor of the action taken. 

2) The Contractor shall have: 
 

(i) The right to withhold limited rights data and restricted computer software 
unless otherwise provided in accordance with the provisions of this clause; and  
 
(ii) The right to use for its private purposes, subject to patent, security or other 
provisions of this Contract, data it first produces in the performance of this 
Contract, except for data in DOE's Uranium Enrichment Technology, including 
diffusion, centrifuge, and atomic vapor laser isotope separation, provided the data 
requirements of this Contract have been met as of the date of the private use of 
such data.  

 
(3) The Contractor agrees that for limited rights data or restricted computer software or 
other technical, business or financial data in the form of recorded information which it 
receives from, or is given access to by, DOE or a third party, including a DOE Contractor 
or subcontractor, and for technical data or computer software it first produces under this 
Contract which is authorized to be marked by DOE, the Contractor shall treat such data 
in accordance with any restrictive legend contained thereon.  

 
   (c) Copyrighted Material.  
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(1) The Contractor shall not, without prior written authorization of the Patent Counsel, 
assert copyright in any technical data or computer software first produced in the 
performance of this contract. To the extent such authorization is granted, the Government 
reserves for itself and others acting on its behalf, a nonexclusive, paid-up, irrevocable, 
world-wide license for Governmental purposes to publish, distribute, translate, duplicate, 
exhibit, and perform any such data copyrighted by the Contractor.  
 
(2) The Contractor agrees not to include in the technical data or computer software 
delivered under the contract any material copyrighted by the Contractor and not to 
knowingly include any material copyrighted by others without first granting or obtaining 
at no cost a license therein for the benefit of the Government of the same scope as set 
forth in paragraph (c)(1) of this clause. If the Contractor believes that such copyrighted 
material for which the license cannot be obtained must be included in the technical data 
or computer software to be delivered, rather than merely incorporated therein by 
reference, the Contractor shall obtain the written authorization of the contracting officer 
to include such material in the technical data or computer software prior to its delivery.  

 
   (d) Subcontracting. 

(1) Unless otherwise directed by the contracting officer, the Contractor agrees to use in 
subcontracts in which technical data or computer software is expected to be produced or 
in subcontracts for supplies that contain a requirement for production or delivery of data 
in accordance with the policy and procedures of 48 CFR Subpart 27.4 as supplemented 
by 48 CFR 927.401 through 927.409, the clause entitled, "Rights in Data-General" at 48 
CFR 52.227-14 modified in accordance with 927.409(a) and including Alternate V. 
Alternates II through IV of that clause may be included as appropriate with the prior 
approval of DOE Patent Counsel, and the Contractor shall not acquire rights in a 
subcontractor's limited rights data or restricted computer software, except through the use 
of Alternates II or III, respectively, without the prior approval of DOE Patent Counsel. 
The clause at 48 CFR 52.227-16, Additional Data Requirements, shall be included in 
subcontracts in accordance with DEAR 927.409(h). The contractor shall use instead the 
Rights in Data-Facilities clause at 48 CFR 970.5227-1 in subcontracts, including 
subcontracts for related support services, involving the design or operation of any plants 
or facilities or specially designed equipment for such plants or facilities that are managed 
or operated under its contract with DOE.  
 
(2) It is the responsibility of the Contractor to obtain from its subcontractors technical 
data and computer software and rights therein, on behalf of the Government, necessary to 
fulfill the Contractor's obligations to the Government with respect to such data. In the 
event of refusal by a subcontractor to accept a clause affording the Government such 
rights, the Contractor shall:  

 
(i) Promptly submit written notice to the contracting officer setting forth reasons 
or the subcontractor's refusal and other pertinent information which may expedite 
disposition of the matter, and  
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(ii) Not proceed with the subcontract without the written authorization of the 
contracting officer.  

 
(3) Neither the Contractor nor higher-tier subcontractors shall use their power to award 
subcontracts as economic leverage to acquire rights in a subcontractor's limited rights 
data or restricted computer software for their private use.  

 
   (e) Rights in Limited Rights Data. Except as may be otherwise specified in this Contract as 
data which are not subject to this paragraph, the Contractor agrees to and does hereby grant to 
the Government an irrevocable, nonexclusive, paid-up license by or for the Government, in any 
limited rights data of the Contractor specifically used in the performance of this Contract, 
provided, however, that to the extent that any limited rights data when furnished or delivered is 
specifically identified by the Contractor at the time of initial delivery to the Government or a 
representative of the Government, such data shall not be used within or outside the Government 
except as provided in the "Limited Rights Notice" set forth. All such limited rights data shall be 
marked with the following "Limited Rights Notice": 
 
Limited Rights Notice  
 
These data contain "limited rights data," furnished under Contract No.DE-AC24-04OH20179 
with the United States Department of Energy which may be duplicated and used by the 
Government with the express limitations that the "limited rights data" may not be disclosed 
outside the Government or be used for purposes of manufacture without prior permission of the 
Contractor, except that further disclosure or use may be made solely for the following purposes:  
 
   (a) Use (except for manufacture) by support services contractors within the scope of their 
contracts;  
 
   (b) This "limited rights data" may be disclosed for evaluation purposes under the restriction 
that the "limited rights data" be retained in confidence and not be further disclosed;  
 
   (c) This "limited rights data" may be disclosed to other contractors participating in the 
Government's program of which this Contract is a part for information or use (except for 
manufacture) in connection with the work performed under their contracts and under the 
restriction that the "limited rights data" be retained in confidence and not be further disclosed;  
 
   (d) This "limited rights data" may be used by the Government or others on its behalf for 
emergency repair or overhaul work under the restriction that the "limited rights data" be retained 
in confidence and not be further disclosed; and  
 
   (e) Release to a foreign government, or instrumentality thereof, as the interests of the United 
States Government may require, for information or evaluation, or for emergency repair or 
overhaul work by such government. This Notice shall be marked on any reproduction of this data 
in whole or in part. 
 
(End of Notice)  
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   (f) Rights in Restricted Computer Software. (1) Except as may be otherwise specified in this 
Contract as data which are not subject to this paragraph, the Contractor agrees to and does 
hereby grant to the Government an irrevocable, nonexclusive, paid-up, license by or for the 
Government, in any restricted computer software of the Contractor specifically used in the 
performance of this Contract, provided, however, that to the extent that any restricted computer 
software when furnished or delivered is specifically identified by the Contractor at the time of 
initial delivery to the Government or a representative of the Government, such data shall not be 
used within or outside the Government except as provided in the "Restricted Rights Notice" set 
forth below. All such restricted computer software shall be marked with the following 
"Restricted Rights Notice": 
 
Restricted Rights Notice-Long Form  
 
   (a) This computer software is submitted with restricted rights under Department of Energy 
Contract No.DE-AC24-04OH20179. It may not be used, reproduced, or disclosed by the 
Government except as provided in paragraph (b) of this notice.  
 
   (b) This computer software may be:  
 

(1) Used or copied for use in or with the computer or computers for which it was 
acquired, including use at any Government installation to which such computer or 
computers may be transferred;  
 
(2) Used, copied for use, in a backup or replacement computer if any computer for which 
it was acquired is inoperative or is replaced;  
 
(3) Reproduced for safekeeping (archives) or backup purposes;  
 
(4) Modified, adapted, or combined with other computer software, provided that only the 
portions of the derivative software consisting of the restricted computer software are to 
be made subject to the same restricted rights; and  
 
(5) Disclosed to and reproduced for use by contractors under a service contract (of the 
type defined in 48 CFR 37.101) in accordance with subparagraphs (b)(1) through (4) of 
this Notice, provided the Government makes such disclosure or reproduction subject to 
these restricted rights.  

 
(c) Notwithstanding the foregoing, if this computer software has been published under copyright, 
it is licensed to the Government, without disclosure prohibitions, with the rights set forth in the 
restricted rights notice above.  
 
(d) This Notice shall be marked on any reproduction of this computer software, in whole or in 
part. 
 
(End of Notice)  
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(2) Where it is impractical to include the Restricted Rights Notice on restricted computer 
software, the following short-form Notice may be used. 
 
Restricted Rights Notice-Short Form  
 
Use, reproduction, or disclosure is subject to restrictions set forth in the Long Form Notice of 
DOE Contract No. DE-AC24-04OH20179 with ______________. 
 
 
(3) If the software is embedded, or if it is commercially impractical to mark it with human 
readable text, then the symbol R and the clause date (mo/yr), in brackets or a box, a [R-mo/yr], 
may be used. This will be read to mean restricted computer software, subject to the rights of the 
Government as described in the Long Form Notice, in effect as of the date indicated next to the 
symbol. The symbol shall not be used to mark human readable material. In the event this 
Contract contains any variation to the rights in the Long Form Notice, then the contract number 
must also be cited.  
 
(4) If restricted computer software is delivered with the copyright notice of 17 U.S.C. 401, the 
software will be presumed to be published copyrighted computer software licensed to the 
Government without disclosure prohibitions and with unlimited rights, unless the Contractor 
includes the following statement with such copyright notice "Unpublished-rights reserved under 
the Copyright Laws of the United States."  
 

(f) Relationship to patents. Nothing contained in this clause creates or is intended to imply a 
license to the Government in any patent or is intended to be construed as affecting the 
scope of any licenses or other rights otherwise granted to the Government under any patent. 

 
I.133 970.5227-4  AUTHORIZATION AND CONSENT  (AUG 2002) 

 
   (a) The Government authorizes and consents to all use and manufacture of any invention 
described in and covered by a United States patent in the performance of this contract or any 
subcontract at any tier. 
 
    (b) If the Contractor is sued for copyright infringement or anticipates the filing of such a 
lawsuit, the Contractor may request authorization and consent to copy a copyrighted work from 
the contracting officer. Programmatic necessity is a major consideration for DOE in 
determining whether to grant such request. 
 
    (c) 

(1) The Contractor agrees to include, and require inclusion of, the Authorization and 
Consent clause at 52.227-1, without Alternate 1, but suitably modified to identify the 
parties, in all subcontracts expected to exceed $100,000 at any tier for supplies or 
services, including construction, architect-engineer services, and materials, supplies, 
models, samples, and design or testing services. 
(2) The Contractor agrees to include, and require inclusion of, paragraph (a) of this 
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Authorization and Consent clause, suitably modified to identify the parties, in all 
subcontracts at any tier for research and development activities expected to exceed 
$100,000.  
(3) Omission of an authorization and consent clause from any subcontract, including 
those valued less than $100,000 does not affect this authorization and consent. 
 

I.134 970.5227-5  NOTICE AND ASSISTANCE REGARDING PATENT AND 
COPYRIGHT INFRINGEMENT  (AUG 2002) 

 
   (a) The Contractor shall report to the Contracting Officer promptly and in reasonable written 
detail, each notice or claim of patent or copyright infringement based on the performance of this 
contract of which the Contractor has knowledge.  
 
   (b) If any person files a claim or suit against the Government on account of any alleged patent 
or copyright infringement arising out of the performance of this contract or out of the use of any 
supplies furnished or work or services performed hereunder, the Contractor shall furnish to the 
Government, when requested by the Contracting Officer, all evidence and information in 
possession of the Contractor pertaining to such suit or claim. Except where the Contractor has 
agreed to indemnify the Government, the Contractor shall furnish such evidence and 
information at the expense of the Government.  
 
   (c) The Contractor agrees to include, and require inclusion of, this clause suitably modified to 
identify the parties, in all subcontracts at any tier expected to exceed $100,000. 
 

I.135 970.5227-6  PATENT INDEMNITY-SUBCONTRACTS  (DEC 2000) 
 

Except as otherwise authorized by the Contracting Officer, the Contractor shall obtain 
indemnification of the Government and its officers, agents, and employees against liability, 
including costs, for infringement of any United States patent (except a patent issued upon an 
application that is now or may hereafter be withheld from issue pursuant to a secrecy order by 
the Government) from Contractor's subcontractors for any contract work subcontracted in 
accordance with FAR 48 CFR 52.227-3. 
 
I.136 970.5227-8  REFUND OF ROYALTIES  (AUG 2002) 
 
(a) During performance of this Contract, if any royalties are proposed to be charged to the 
Government as costs under this Contract, the Contractor agrees to submit for approval of the 
Contracting Officer, prior to the execution of any license, the following information relating to 
each separate item of royalty: 

 
(1) Name and address of licensor; 
(2) Patent numbers, patent application serial numbers, or other basis on which the royalty 
is payable; 
(3) Brief description, including any part or model numbers of each contract item or 
component on which the royalty is payable; 
(4) Percentage or dollar rate of royalty per unit; 
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(5) Unit price of contract item; 
(6) Number of units;  
(7) Total dollar amount of royalties; and 
(8) A copy of the proposed license agreement. 
    

   (b) If specifically requested by the Contracting Officer, the Contractor shall furnish a copy of 
any license agreement entered into prior to the effective date of this clause and an identification 
of applicable claims of specific patents or other basis upon which royalties are payable.  
 
   (c) The term "royalties" as used in this clause refers to any costs or charges in the nature of 
royalties, license fees, patent or license amortization costs, or the like, for the use of or for rights 
in patents and patent applications that are used in the performance of this contract or any 
subcontract hereunder. 
 
   (d) The Contractor shall furnish to the Contracting Officer, annually upon request, a statement 
of royalties paid or required to be paid in connection with performing this Contract and 
subcontracts hereunder. 
  
  (e) For royalty payments under licenses entered into after the effective date of this Contract, 
costs incurred for royalties proposed under this paragraph shall be allowable only to the extent 
that such royalties are approved by the Contracting Officer. If the Contracting Officer determines 
that existing or proposed royalty payments are inappropriate, any payments subsequent to such 
determination shall be allowable only to the extent approved by the Contracting Officer. 
(f) Regardless of prior DOE approval of any individual payments or royalties, DOE may contest 
at any time the enforceability, validity, scope of, or title to a patent for which the Contractor 
makes a royalty or other payment. 
 
(g) If at any time within 3 years after final payment under this contract, the Contractor for any 
reason is relieved in whole or in part from the payment of any royalties to which this clause 
applies, the Contractor shall promptly notify the Contracting Officer of that fact and shall 
promptly reimburse the Government for any refunds received or royalties paid after having 
received notice of such relief. 
 
   (h) The Contractor agrees to include, and require inclusion of, this clause, including this 
paragraph (h), suitably modified to identify the parties in any subcontract at any tier in which the 
amount of royalties reported during negotiation of the subcontract exceeds $250. 
 
I.137 970.5231-4  PRE-EXISTING CONDITIONS (DEC 2000) ALTERNATE II (DEC 

2000) 
 
  (a) The Department of Energy agrees to reimburse the contractor, and the contractor shall not 
be held responsible, for any liability (including without limitation, a claim involving strict or 
absolute liability and any civil fine or penalty), expense, or remediation cost, but limited to those 
of a civil nature, which may be incurred by, imposed on, or asserted against the contractor 
arising out of any condition, act, or failure to act which occurred before the contractor assumed 
responsibility on [Insert date contract began]. To the extent the acts or omissions of the 
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contractor cause or add to any liability, expense or remediation cost resulting from conditions in 
existence prior to [Insert date contract began], the contractor shall be responsible in accordance 
with the terms and conditions of this contract.  
 
   (b) The obligations of the Department of Energy under this clause are subject to the availability 
of appropriated funds. 
 
   (c) The contractor has the duty to inspect the facilities and sites and timely identify to the 
contracting officer those conditions which it believes could give rise to a liability, obligation, 
loss, damage, penalty, fine, claim, action, suit, cost, expense, or disbursement or areas of actual 
or potential noncompliance with the terms and conditions of this contract or applicable law or 
regulation. The contractor has the responsibility to take corrective action, as directed by the 
contracting officer and as required elsewhere in this contract. 


